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OUR SECOND VOLUME. 



It is with a feeling of pride that we is- 
sue the first number of the second volume 
of the York Legal Record. One year 
ago we started out with trembling foot- 
steps, fearing that soon we might fall 
and perish ; to-day we feel strong in stat- 
ure, believing that our footing is assured. 
All of this we owe to the sympathy and 
substantial encouragement of our sub- 
scribers in general, and the York Bench 
and Bar in particular. 

OUR WORK. 

During the year that has just past, we 
have reported in full 122 cases, and giv- 
en comprehensive abstracts of 145 cases. 
— Many of these cases have been repub- 
lished in other legal journals, and York 
County law is becoming known through- 
out the State. And again, the cases thus 
reported have been preserved from loss 
or destruction, and are presented in a 
form convenient for future use, reference 
or instruction. 

In addition to this, we have brought 
the legal notices of the County in a small 
space and clear manner before the eye of 
every practising Attorney, relieving him 
from an infinite amount of labor, and 
rendering mistakes, by reason of over- 
looking notices, almost impossible. 

Our * Index and Table of Cases is one 
of the most complete ever published. Our 
legal contemporaries, with the exception 
of the Weekly Notes of Cases, are con- 
tent with a Table of Cases Reported and 
an Index giving the subjects only of the 
cases reported, somewhat on the order of 
our Index of Cases Abstracted. We have 
arranged our Index of Cases Reported 
on the order of that found in the State 



*Tt was hoped that the Index, &c., would be ready 
this week, bat it is found that the work r< quired is 
much more than \ias expected. It will be ready next 
week. 



Reports, giving the syllabi ot each case 
in full, showing at once the point decid- 
ed ; and so arranged, by means of refer- 
ences and cross-references as to render 
every search as easy as possible. In ad- 
dition to all this, we also give a Table of 
Cases Cited and a Table of Cases Ab- 
stracted ; the former Table is only given 
by the journal above mentioned — the lat- 
ter by none. That our method involved 
the expenditure of much more labor, both 
for Editor and Printer, is self-evident ; if 
it is of more benefit to our subscribers, 
then we are amply repaid. 

In our Salutatory we stated our ob- 
jects in starting the Record to be "pro- 
fit, convenience and reference;" profit 
for ourselves, convenience for the Bar, 
and reference to the cases therein con- 
tained. In regard to the first, the Rec- 
ord has paid the expense of publication ; 
the Editor has labored for "gtory." This 
is all that could be expected for the first 
year, and we are perfectly satisfied. The 
second object we know, by the expres- 
sions of every member of the Bar, has 
been faithfully carried out. So far as the 
third is concerned, the fact that cases re- 
ported in the first volume have been cited 
by Bench and Bar, even without an In- 
dex to facilitate reference thereto, shows 
its usefulness for this purpose. May we 
not say that the Record is a success ? 

But to end what might seem like boast- 
ing, let us consider 

OUR FAULTS. 

A great many more typographical er- 
rors have crept into our columns than we 
had expected, and unfortunately there is 
no one to blame but ourselves. We will 
try to have less of these in the future. 

The first volume of the Record^ 
though containing more reading matter 
for the price than any other law paper 
published, is yet rather small for binding 
purposes, owing to the advertisements 
being on separate sheets, and therefore 
discarded in binding. To remedy this, 
forms one of 
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OUb PURPOSES. 

We propose to give you more law 
this year than we did the past. We want 
to grow in stature. 

We will endeavor to make less mis- 
takes ; it is impossible not to make any. 

We will have the Record leaded here- 
after, as the present number is, thereby 
presenting a nicer appearance. 

We expect to give you over four hun- 
dred pages of reading matter during the 
y^ar. This will make a better-sized vol- 
ume. 

If you know of any important case de- 
cided during the past year, that we have 
not published, send it along, and we will 
cheerfully give it a place in our columns. 

This is in substance what we purpose 
to do for you this year — ^make the Rec- 
ord even better than it has been. With a 
continuance of the substantial encour- 
agement that you have already given us, 
this will prove an easy matter. 

But we have already trangressed too 
far on space that is not ours. Returning 
our sincere thanks for your kindness, we 
step down to make room for this year's 
legal lore. 



COMMON PLEAS. 



HinUe ▼. York County. 

Division of Townships — Costs thereof — 
Liability of County. 

The County is not liable for the cost of surveying 
the line for a propoted division of a township, nor 
f the Cor ' • ... 



for the pay of 
said line. 



Commissioners appointed to lay out 



As by the common law the Crown paid no costs, so 
the County U not liable unless by statute it is re- 
quired to p«y. 

Case Stated. 

The case stated is as follows : 
Amicable action without regard to 
form, to try whether the County of York 
IS liable to pay the amount of certain bills 
presented for payment by the plaintiflF 
and refused, the commissioners request- 
ing that the matter should be submitted 
to the Court for decision. 



Case stated for the opinion of the 
Court, either party to have the right to 
sue out a writ of error. 

The Court of Quarter Sessions of 
York county at Sessions 1879, on 

the petition of certain citizens of Heidel" 
berg township and parts adjacent, in the 
county of York, appointed commission- 
ers to inquire into the propriety of a di- 
vision of said township. 

The said commissioners found it neces- 
sary to employ a surveyor, and did em- 
ploy J. D. Keller to make a survey and 
draft of said township, (no draft thereof 
could be found in the Clerk's office,) and 
the line of the division, etc., who was 
employed at said service several days, 
and presented a bill of $28.00 and said 
bill was assigned to the plaintiff. 

The said commissioners were occupied 
several days in the performance of their 
duties under said appointment, and pre- 
sented a bill for $18.90 which bill was 
also assigned to the plaintiff. 

The said commissioners reported in 
favor of dividing said township as per 
report filed in said Court of Quarter Ses- 
sions, which report and the subsequent 
action of the Court thereon is made a 
part of this case. 

The said Court after a return of said 
report in favor of a division, ordered a 
vote of the qualified electors of said 
Township to be taken on the question of 
a division, and said election to be held by 
the election officers of said Township. 

The election was duly held according 
to law by said election officers and result- 
ed largely in favor of a division, which 
election return was filed and kiid before 
the Court at the next session thereof, and 
the Court ordered and decreed a division 
of said township agreeably to the lines 
marked out and returned by the commis- 
sioners, and that the Township should be 
named Penn Township. The necessary 
expenses of said election were $31^5 
and the said claim duly assigned to the 
plaintiff. 
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That after said Township of Penn was 
decreed the said court ordered a special 
election for Township officers to be held, 
which election was duly held and the ex- 
penses thereof $26.00 duly assigned to 
the plaintiff. 

It is admitted that all said sums are 
reasonable, and the only question is 
whether the county of York is liable to 
pay the same or any part thereof. 

If the county is liable to the whole 
amount, then judgment for plaintiff for 
$104.70 with costs. 

If the county is liable to pay only a 
portion thereof then judgment in favor 
of plaintiff for such sum as the county is 
liable to pay, with costs. 

If the county is not liable to pay any 
part of said bills then judgment for the 
defendant for costs. 

V. K. KEESEY, 
Attorney for Plaintiff, 
FRANK GEISE, 
Attorney for the County of York. 

March 7, 1881. Wickes, A. L. J. The 
counsel for the GDunty Commissioners 
admits the liability of the county for the 
election expenses incurred in dividing 
Heidelberg township, but contends that 
there is no provision of law requiring the 
county to pay the Commissioners ap- 
pointed by the Court, or the Surveyor 
who prepared the draft. 

We regret to say the plaintiff's coun- 
sel has failed to produce any authority 
which justifies the imposition of these 
costs on the county, and we have not, in 
our research, been more fortunate. 

The Act of 24 March, 1803, 4 Smith's 
Laws 30-1, and that of 15 April, 1834, 
P. L. 537, both relating to the division of 
old, and the erection of new townships, 
are as silent upon the question of costs 
as is the Act of 24 April, 1857, i Purd. 
298, under which this controversy arises. 

The Surveyor employed by the Com- 
missioners, and whose draft accompanied 
this report, it is argued is entitled to be 



paid, by analogy to the authority of a 
Coroner to employ a surgeon or physi- 
cian in conducting his inquests. But Gib- 
son, C. J., in Allegheny County v. Watts, 
3 Barr 465, distinctly places the right of 
the physician to be paid upon the ground 
that being "employed by the Coroner, he 
was employed by the county." But in the 
case stated, the county is in no sense a 
party— *he whole proceeding was insti- 
tuted upon the petition of a few citizens 
of a township. 

But the fact remains that this duty was 
imposed upon the commissioners by the 
court, and hence our regret that no pro- 
vision is made for their compensation. 

In the case of Agnes Wilson et aL v. 
The County of York, i York Legal 
Record 6, we took occasion to refer to 
cases of hardship, where witnesses are 
brought into Court under the Common- 
wealth's subpoena, and yet receive no 
compensation, and we there adverted to 
other cases of like hardsfhip, which the 
Supreme Court has said ought to be pro- 
vided for by the Legislature. But in the 
absence of such provision, the hardship 
is in the law, and not in the administra- 
tion of it. We there said as the conclu- 
sion of all our cases on this subject, that 
as by the common law the Crown paid 
no costs, so the county is not liable un- 
less by statute it is required to pay. 

There is no reason why a different rule 
should prevail in the civil courts, from 
that above referred to, where the ques- 
tions arose out of the administration of 
our criminal law. 

We are therefore of opinion that we 
have no authority to impose upon the 
county the pa)rment of any costs set forth 
in the case stated, except so much as was 
incurred in holding the election. 

And now to wit, March 7, 1881, we 
enter judgment for the plaintiff for the 
sum of fifty-seven dollars and eighty-five 
cents ($57.85) and costs of suit. 



B— Vol. n. 
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Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Adbitrators — Award of — Scire facias 
to revive lien of. — An award of arbitra- 
tors in favor of the plaintiff, was filed of 
record, and appealed from by the de- 
fendant. — Before the cause was reached 
for trial in court, the plaintiff issued a 
scire facias for the purpose of preventing 
the lien of the award being lost by the 
expiration of five years from the date of 
its entry. — Held, that the proceeding 
was authorized by the Act of April 21, 
1880. — First National Bank of Miners- 
ville V. Kauffman, (Schuylkill C. P.) 2 
Schuylkill Legal Record 33. 

Common Schools — Illegal orders. — 
The school directors drew orders on the 
treasurer "for school books for indigent 
children," which the treasurer paid; 
Held, that the orders, being illegal on 
their fiace, were improperly paid by the 
treasurer who was not entitled to credit 
therefor in the settlement of his account. 
— School District of Pittston township v. 
Walsh, (Luzerne C. P.) 10 Luzerne Le- 
gal Register 52. 

Evidence — Opinion. — An engineer of 
a railroad company while engaged on the 
construction of a culvert, gave as his 
opinion to a by-stander, a stranger to the 
company, that the culvert was insuffi- 
cient for the purpose of venting the wa- 
ter of the stream in times of floods. In 
the trial of an action brought against the 
company for damages caused by the giv- 
ing way of the culvert twenty-five years 
after its construction, the by-stander was 
permitted to testify as to the declarations 
of the engineer. Held, to have been er- 
ror, that the testimony itself was but the 
opinion of the engineer as to the suffi- 
ciency of the culvert, communicated to 
another, and that opinion he could give 
directly to the jury. Its communication 



to another who was an entire stranger to 
the defendant, nearly a quarter of a cen- 
tury before the trial, could not suffice to 
bind the defendant in any manner what- 
ever.— TA^ Baltimore & Ohio R. R. Co. 
V. The Sulphur Spring Independent 
School District, 11 Pittsburgh Legal 
Journal 257. 

Mortgage — Waiver of limitation. — 
The intention of a mortgagor to waive 
the privilege of the limitation given for 
his benefit by the Act of 1705 should 
clearly appear. — Duerr v. Wiederholt et 
al., (Schuylkill C. P.) 2 Schuylkill Legal 
Record 32. 

Practice — Paper Book. — It is a settled 
rule of practice of the Supreme Court 
never to reverse for the admission or re- 
jection of a written document, a copy of 
which is not spread upon the paper book. 
— Steel V. Hull et ux; 11 Pittsburgh Le- 
gal Journal 259. 

School Director — Extra senices. — A 
school director is not allowed to make 
any money out of any matter or thing 
connected directly or indirectly with the 
common school system, excepting the 
pay allowed to the secretary and treas- 
urer of the Board. — McKernan v. School 
District of West Mahanoy Twp., 
(Schuylkill C. P.) 2 Schuylkill Legal 
Record 31. 

Justice of the Peace— Record of. — In 
an action against a corporation the re- 
turn to the summons must show that it 
was served upon the officers authorized 
to act for the corporation. When an ap- 
pearance is relied upon in such action to 
cure a defective service, the record must 
show that the appearance was by one 
authorized to represent the corporation. 
A return should be sworn to, and not 
'^certified to." The record must show 
that evidence was heard, whether de- 
fendant is absent or present, and should 
also show the kind of evidence. — Sivart- 
ivood V. Exeter Ttvp., (Wyoming C. P.) 
10 Luzerne Legal Register 49. 



Digitized by 



Google 



YORK LEGAL RECORD. 



YORK LEGAL RECORD. 



Vol. II. THURSDAY, MARCH 17, i«8i. No. a. 



QUARTER SESSIONS. 



In re Pine Street. 

Borough of York — Streets in — Ap- 
pointment of viewers. 

The Borough authorities of the Borough of York, 
having in due form "enacted and ordained and laid 
out" Pine Street according to termini and boundaries 
duly named, presented their petition to the Court of 
Quarter Sessions, stating that they wtre about to opvn 
said street, and praying the Court to appoint seven 
viewers to assess the damages for injury and contri- 
bution, as provided by the Act of 22 April, 1856. The 
viewers, citizens of said Borough, were accordingly 
appointed, and made their report. Upon exceptions 
filed thereto, Hxld: 

The Act of 1 85 1 having given the borough authori- 
ties power **to lay out, enact and ordain such streets, 
lanes, alleys, &c., as they may deem necessary, and 
to provide for, enact and ordain the widening and 
straightening of the same^'* and also "all needful jur- 
isdiction over the same," it is not necessary to appoint 
viewers from adjoining townships to determine wheth- 
er a street laid out in said Borough is necessary or 
not. 

There remains nothing for the viewers to do except 
to determine the question of damages to property in* 

i'ured and assess contribution for that benefitted; and 
lence neither the general nor local road la^ applies. 



machinery for this purpose, is applicable to the Bor- 
ough of York, I St. Because it i^ a supplement neces- 
sary to the execution of that part of tne Act of 1851 
which has been made part of the Borough charter; 2d. 
Because it applies to all Boroughs where the authori- 
ties are about to open a street. 

A municipal corporation takes not only >^hat is 
eranted in express words, but also what is necessarily 
implied or incident to the power expressly granted; 
and further, those essential to the declared objects 
and purposes of the corporation. 

Exceptions to report of viewers. 

This is the fifth time that "Pine Street" 
has occupied the attention of the Court, 
in one shape or another. Thrice the por- 
tion in dispute was that extending from 
Philadelphia Street to Market Street, in 
the Borough of York. (See In re Pine 
Street, i York Legal Record 133 ; Ex- 
tension of Pine Street, id. 21.) The next 
dispute was in regard to the opening of 
said street from Market Street to King 
Street, and in that case the report was set 
aside, owing to the disqualification of one 
of the viewers. The exceptions to the 
present report were taken on the grounds 
set forth in the Court's opinion. 

H. C. Niles, James Kelt and James 
W, Latimer for exceptions. 

Delegated powers of eminent domain 
must be strictly construed : 



Dillon on Municipal Corporations 569. pL 469. 
Com. V. E. & N. E. R. R. Co., 3 Casey 359, 351, 
Reitenbaugh tt. R. R. Co., 21 P. S. R. 100. 

Boroughs subject to the whole act of 
1 85 1 took no power to open streets: 

Act of 3 April 1851, P. L. 326 { 27. 
Purd. Dig. page 173-4, pl* 9X* 

Power of Borough over streets, under 
General Borough law : 

I Purdon 171, pL 67. 
I Purdon 172, pl. 76. 
I Purdon 174, pl. 93. 

1 Purdon 173-4, pJ« 9»« 

2 Purdon 1272, pl. 3, 1273, pl. 4. 

1 Purdon 173, pl. 89. 

2 Purdon, 1273, pl. 8. 
Sharett's Road, 8 Barr 89. 

None of these provisions apply to the 
Borough of York. Therefore, the Gtui- 
eral Road Law must apply: 

Newville Road 8 Watts 175. 
Sharett's Road^ 8 Barr 89. 
Road in Mercer, 14 S. & R. 447. 

Or the special law for th« county : 

Road in Milton, 4 Wright 300. 
Lancaster Road, 18 P. F. Smith, 396. 

The act of 22 April, 1856, is not a sub- 
stitute for this method of opening 
streets : 

Somerset & Stoystown Road, 24 P. F. Smith 61. 

And does not apply to this borough. 

Under the General Borough Law, part 
of these damages would have to be paid 
by the County, and part by the Borough : 

1 Purdon 174, pl. 93. 

2 Purdon 1273, pl. 8. 
Sharett's Road, 8 Barr 89. 
Road in Milton, 4 Wright 300. 

The acts of 185 1 and 1856 only repeal 
so much of the General Road Law as 
they supply : 

Somerset & Stoystown Road, 24 P. F. Smith 61. 

Blackford & Stewart and E. W. 
Spongier for report. 

The act of 22 April, 1856, gives the 
Borough authorities exclusive power to 
lay out a street, and vested in the viewers 
appointed by the Court the authority only 
to assess the damages and levy the contri- 
butions created by the opening of the 
street. 

The adoption by the corporate authori- 
ties of the second section of the act of 
185 1 and all it embraces, includes by im- 
plication the Act of 1856: 

In re Vacation of Osage Street, 9 Norris 117. 
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The act of i860 did not operate as a 
repeal of the acts of 1851 and 1856, so 
far as the Borough of York was con- 
cerned : 

Somerset & Stoystown Road, 2a P. F. Smith 6i. 
South Chester Rosd, 30 P. F. Smith 370. 

The Borough having accepted the pro- 
visions of the act of 185 1, is subject 
thereto : 

South Chester Road, 3^0 P. F. Smith 370. 
Road in Milton, 4 Vfnght 301. 
Sharett*8 Road, 8 Barr 89. 
Callowhill Street, 8 Casey 361. 

The title is no part of the act : 

I Kent's Commentaries *46o. 
.Com. V. Slifer, 3 P. F. Smith 71. 

The parties injured have a right to ap- 
peal from the assessment of damages : 

Art. 16,1 8, Constitution of 1873. 

Act of 1^ June. 1874, P« L* ^83. 

Puse^'s Apjpeal,' 2 Norris 67. 

Williams' Executors v, Pittsburgh, a Norris 71, 

Bachler's Appeal, 9 Norris 207. 

March 7, 1881. Fisher, P. J., and 
WiCKEs, A. L. J. It is contended by 
those who have filed exceptions to this 
report that the municipal authorities have 
no power to open new streets in this bor- 
ough, in the manner, at all events, in 
which it is sought to be done in this in- 
stance, and that the act under which the 
viewers were appointed was never ex- 
tended to this borough, and does not, 
therefore, warrant the action of the 
Court in appointing them. 

By the act of 20th April, 1854, the sec- 
ond section of the act entitled "an act for 
regulating Boroughs within this Com- 
monwealth," approved April 3rd, 1851, 
was made a supplement to the charter of 
the borough of York, except the 20, 24. 
25 and 26 articles. 

By the act of 27th April, 1855, the 24 
article above excepted, was also made 
part of the borough charter. 

Among other provisions contained in 
said second section of the act of 185 1, 
and made application to this borough, the 
corporate authorities are given the pow- 
er "to lay out, enact and ordain such 
roads, streets, lanes, alleys, &c., as they 
may deem necessary, and to provide for. 



enact and ordain the widening and 
straightening of the same;" and by a 
subsequent section they are given "all 
needful jurisdiction of the same." 

Believing they had the right to do, pre- 
cisely what the act of assembly author- 
izes, the Chief Burgess and town council 
have decreed that the public convenience 
requires that Pine street in this borough 
shall be extended, and they have in due 
form enacted, ordained and laid out such 
extension, defining its termini, and its 
boundaries, its courses and distances; 
this action has been formulated in an or- 
dinance, and now desiring to exercise 
"the needful jurisdiction" over the street 
so laid out, enacted and ordained, they 
have presented their petition to the Court 
of Quarter Sessions, stating that they 
are "about to open" the said street, which 
is fully described, and praying the court 
to appoint seven viewers to assess the 
damages for injury and contribution, as 
provided by the act of 22nd April, 1856. 
The report of the viewers appointed on 
that petition is now before us under ex- 
ceptions. 

It is contended, first, that after the 
municipal authorities have ordained and 
laid out a street, that certain steps must 
be taken before they can place themselves 
in a position to be "about to open it." 

Precisely what steps are necessary, or 
are meant, we do not know, unless it be 
that viewers must be appointed under 
the general road law of 1836, or under 
our local road law of i860. But what 
could such viewers do, that has not al- 
ready been done ? Certainly it would seem 
odd enough to call in "six gentlemen" 
from the neighboring townships, under 
the act of 1836, or three, under our local 
law, to determine whether the street al- 
ready "laid out, enacted and ordained" 
by competent authority, "and deemed 
necessary" is really necessary or not. 

The danger of such a course is clearly 
pointed out by Mr. Justice Woodward in 
In re Vacation of Osage Street, 9 Norris 
1 17, in which he says : 
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"The adjustment of a city or borough 
plan requires scientific knowledge, a per- 
vading system thoroughly understood by 
official agents, and familiarity with di- 
versified and minute details. * * * 
legislation should be very clear indeed 
to require that the health, convenience 
and comfort of a whole community 
should be put to the hazard of the action 
of six gentlemen, casually selected from 
country townships, adjacent to a town, to 
deal with an isolated detail of a system 
which they could touch only to injure 
and perhaps destroy." 

We are not unmindful of the argu- 
ment that a corporation takes nothing by 
implication, and that the right to lay out, 
enact and ordain and to exercise needful 
jurisdiction over streets, does not carry 
with it the right to open. 

We are not by any means sure, that 
the principle invoked can be relied on in 
this instance. 

A municipal corporation takes not only 
what is granted in express words, but 
also what is necessarily implied, or inci- 
dent to the power expressly granted ; and 
further, those essential to the declared 
objects and purposes of the corporation. 
— This is hornbook law, and authorities 
need not be cited to sustain it. 

Said Chief Justice Taney, "a charter 
must be fairly examined and considered, 
and reasonably and justly expounded," 
and the reasoning of Mr. Justice Strong 
in Boyle v, Phila. & Reading R. R. Co., 
4 P. F. S. 316, where he illustrates the 
rule we here contend for, is not without 
point and force in this connection. 

In the Osage street case above cited, 
much stress was laid upon the words 
"and have all other needful jurisdiction 
over the same," and they have quite as 
great significance when a street is to be 
opened, as when one is to be vacated. 

Is it a strained and unreasonable con- 
struction of the power given to this mu- 



nicipal body, that it carries with it the 
power to open streets, provided no pri- 
vate right is infringed without such com- 
pensation as the law provides ? Any oth- 
er construction involves the legislature 
in the absurdity of solemnly granting a 
power to ordain, enact and lay out 
streets, and exercise all needful jurisdic- 
tion over them, which could never be 
opened. 

If then nothing remains to be done by 
viewers except to determine the question 
of damages to property injured, and as- 
sess contributions upon that benefitted, 
and we can conceive of no other function 
devolving upon them, neither the general 
road law nor the act applicable to this 
county ( i860 P. L. 61), supplies the pro- 
cedure necessary to enable the borough 
officers to execute the power conferred 
upon them by the act of 185 1. 

As we took occasion to say a year or 
two ago, when part of this street was 
opened, it is manifest that while certain 
property is injured by the opening of 
streets, it is quite as certain that other 
property is benefitted, and hence the ne- 
cessity of assessing contributions as well 
as damages. • 

But the road laws furnish no machin- 
ery by which this can be done. Indeed, 
it was never intended that the streets of 
this borough should be opened under 
them. (See Section 47 of original char- 
ter.) 

Are the borough authorities then with- 
out means of opening streets, which they 
have solemnly enacted, ordained and laid 
out? The act of 3 April, 1856 (P. L. 
525) furnishes an adequate remedy for 
the difficulties which are said to arise 
just at this point. It provides for all the 
steps taken in this case, after the juris- 
diction of the Court attached. We need 
not recite its provisions — they are ample 
to protect the public convenience, and the 
rights of individuals alike. The argu- 
ment is that the act has no application to 
this borough, because it is entitled "a 
supplement to the act regulating Bor- 
oughs, approved April 3, 185 1." 
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And it is said that being a supplement 
to an entire act, it cannot apply to part 
only of the original law. But why shall 
we resort to the title to ascertain the 
meaning of the law? The title was no 
part of the act at the time this statute 
was approved ; the language could not be 
broader or plainer, if the most general 
terms in the vocabulary had been sought 
after — "that hereafter, whenever the bur- 
gesses and town council of any borough 
shall open or be about to open, any 
streets or alleys therein," and then pro- 
ceeds to define what shall be done by the 
"burgesses and town council," after they 
have done all that they could do, under 
the second section of the act of 185 1. 
Shall we then reject the body of this act, 
because by its title it is called a supple- 
ment to the act of 1851, when only part 
of that act is applicable to this borough ? 
We think not for two reasons : 

First, it is a supplement necessary to 
the execution of that part of the act of 
185 1, which has been made part of the 
borough charter, and 

Second, it applies to all boroughs 
where the authorities are about to open a 
street; and it is not perhaps material 
whether they arrive at this point, by vir- 
tue of original jurisdiction in themselves, 
or by the action of the court under the 
general or local road law. That the title 
of the act cannot control its operation in 
a case like this, is decided in Slifer v. 
Commonwealth 3 P. F. S. 11. 

These acts together with that of 1874, 
(P. L. 283) which gives to the owners of 
property taken or injured, the right to 
appeal from the assessment of damages, 
affords the borough a complete and con- 
venient system, while the rights of indi- 
vidual citizens are carefully guarded. 

If, on the contrary, it is true, as ar- 
gued, that the acts, as herein set forth, 
do not apply, and that the streets hereto- 
fore opened under their authority were 
illegally opened, it is difficult to say pre- 
cisely what the consequences will be ; cer- 
tainly one of them is, that this borough, 
with its population of fourteen thousand 



people, is without authority to open a 
street or an alley, or to widen or 
straighten those already opened. We 
think the law has not left the borough 
officers in this condition. 

Exceptions have been filed to the 
amount of damages assessed, but as ap- 
peals have been taken, under the act of 
1874, above referred to, they are not be- 
fore us for our determination. 

We think the objection that no provis- 
ion is made for the payment of damages* 
is without force. Those whose property 
will be taken are entirely secure, under 
the 8th Section of Article 16 of the Con- 
stitution and the act of 1874, (P. L. 

We therefore dismiss the exceptions 
and confirm the report. 



Ex-GovERNOR Robinson, of Ken- 
tucky, is a relic of the old regime of Vir" 
ginia gentlemen, stately, courteous and' 
punctilious in exercising the rights of 
hospitality. One day he had invited 
Judge Duvall to ride with him. Arrived 
at a toll gate, the Judge was about to pay 
the toll, when Governor Robinson inter- 
posed, saying: "Duvall, I have been try- 
ing for years to make a gentleman of 
you, but have not succeeded. When a 
gentleman asks you to ride he does not 
expect you to pay expenses." At this 
serio-comic address from his old friend, 
the Judge laughed quietly, and returned 
his pocket-book to its place. A part of 
their route lay through farms, with sev- 
eral gates to open. Reaching the first 
gate, Duvall sat still, while the governor 
waited for him to descend and open the 
gate. After waiting a minute, during 
which neither spoke a word, Duvall said 
with a merry chuckle in his voice: "I 
would get down and open that gate, but 
I suppose that when one is asked by a 
gentleman to take a ride he is not expect- 
ed to work his way." The governor si- 
lently and solemnly descended and open- 
ed the gate. 

Mrs. Apollonia Threedouble is the 
name of a Louisville litigant. 
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COMMON PLEAS. 



Peach Botton School District t. Swagert et aL 
Opening of Judgment — Technical De- 
fence, 

In an action against the surety of a receiving offi- 
cer, the defendant is entitled to have the monies fe- 
ceived and paid by the officer, during the year he was 
surety, appropriated to his relief, although it may ap- 
pear that the officer was a defaulter for several pre- 
ceding years. 

The fact that the judgment was entered in the name 
of the 'Teach Bottom School District," instead of 
**School District of Peach Bottom," is no ground for 
opening it. 

Rule to set aside fi. fa. and open judg- 
ment. 

The judgment in this case was entered 
by the plaintiff against the defendants, 
one of whom was a collector of school 
taxes for that district for two years, the 
remainder being his sureties; the collec- 
tor having been "short*' in his accounts. 

The principal grounds set forth in the 
petition to set aside, &c., were that the 
collector applied monies received on tax 
duplicates for the second year to the pay- 
ment of taxes for the first year to the det- 
riment of his sureties for that year ; and 
that the suit is brought by the Peach 
Bottom School District instead of the 
School District of Peach Bottom. 

Blackford & Stewart for rule. 

There is no such corporation as plain- 
tiff: 

I Purdon 242, pL 338. 

The amount collected on the last dupli- 
cate and applied to the payment of the 
first was $386.72. The sureties upon the 
second bond had the legal right to have 
this money applied to the payment of 
taxes upon the duplicate from which it 
was collected: 

Com. V. ReiUel, 9 W. & S. 109. 

When the tax collector paid the money 
collected upon the second duplicate to the 
proper recipient of the taxes, it was be- 
yond his control ; and having reached the 
hands of the Treasurer of the School 
Board, the condition of the bond was ful- 
filled. 



Cochran & Hay and H. W. McCaU, 
contra. 

As to the appropriation of payments: 

Stewart v. Keith, a Jones 238. 

McKee's Executor v. Commonwealth, 2 Grant J3. 

McMicken v. Commonwealth, 8 P. F. Smith 221. 

Speck V. Commonwealth, 3 W. & S. 3a4- 

I American Leading Cases 27% — 383. 

March 7, 1881. Wickes, A. L. J. 
Under the authority of Commonwealth 
V. Reitzel, 9 W. & S. 109, the defendants 
are entitled to have the matters of fact 
alleged by them submitted to a jury. 

The technical defence is not, we think, 
well taken, and if it was, ought not to be 
permitted at this stage of the case. 

The suit is brought by the Peach Bot- 
tom School District, instead of the 
School District of Peach Bottom, as it is 
said the Act of 1854 ( i Purdon 242, pi. 
38) requires. 

The bond is to the Peach Bottom 
School District, and the corporation 
plaintiff is "nominated" in the suit, pre- 
cisely as in the bond. 

If such a bond cannot be enforced by 
suit, it will be most disastrous to the 
enormous interests protected by such in- 
struments ; for the blank form of bonds 
issued to the school districts of this coun- 
ty are in this regard precisely similar to 
those used in other parts of the common- 
wealth. They have not heretofore been 
questioned, and it is too late to commence 
an inquiry of that character, in the pres- 
ent case, after judgment; Porter v. Cres- 
son, 10 S. & R. 257; Fritz v. Commis- 
sioners, s Harris 131 ; 9 Casey 363. Be- 
sides which, a court has the power to 
impose terms upon those who ask its in- 
dulgence (3 W. & S. 272; 6 W. & S. 
217; 3 Barr 501), and we regard this as 
a proper case in which to exercise it. 

A mere technical defence should not be 
allowed in opening a judgment. 

We will therefore set aside the /i. fa, 
and open the judgment in this case, and 
let the defendant into a defence upon the 
merits. 

The said defence to be limited and con- 
fined to the matters set forth in the appli- 
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cation to open, except so much thereof as 
denies the right of the plaintiffs to sue by 
the corporate name of the Peach Bottom 
School District, or questions the legality 
of the bond upon which judgment was 
entered. 



Sheehan y. Frederick. 
Attachment — Foreign Corporation. 

An attachment will not lie against a foreign cor- 
poration, having no legal existence, property or place 
of business in this Commonwealth; although the offi- 
cers have their private residences therein. 

Rule to dissolve attachment. 

The attachment execution in this suit 
was served on the officers of the Balti- 
more and Hanover Railroad Company, 
as garnishees. The company is chartered 
under the laws of Maryland, owns no 
property in this State, and has its place 
of business at Westminster, Md., but the 
officers reside in Hanover, Pa. 

David Wills for rule. 

James Kell, contra. 

March 7, i88i. Wickes, A. L. J. The 
principle involved in this case was decid- 
ed by the present Chief Justice in the 
District Court of Philadelphia, in De- 
cember, 1849 (2 T. & H. 526, note 4). 

It was shown on the argument that the 
garnishee is a foreign corporation, char- 
tered by the legislature of Maryland, 
having no legal existence, no property or 
place of business in this Commonwealth. 

It matters not that the officers attached 
have their private residences in this 
county; they were served, according to 
the Sheriff's return, in their official char- 
acter, and in that capacity alone could 
they be proceeded against. 

But the proceeding is in rem, and the 
property sought to be attached is not 
within the jurisdiction and power of the 
Court; Christmas v, Biddle, i Harris 
223. We could not therefore enforce a 
judgment against the garnishee, which 
is perhaps the best argument that could 
be employed to show want of jurisdic- 
tion. 

The rule must be made absolute. 



C p. of Chester Co. 

County of Chetter y. Coatesrille Gas Co. 

Gas Company — Taxation of real estate 
] of. 

A lot of land owned bv an incorporated gas com- 
pany on which are erected its works for manufactur- 
ing and distributing gas, and used only for that pur* 
pose, although necessary and indispensable therefor, 
; IS liable to taxation for county purposes under the 
Act of May 14, 1874. (P. L. 158; Purd. Dig. 1857.) 

That the real estate in question waa paid for out 
of, and comprises a part ot, the capital stock of the 
I company, does not relieve it from such taxation. 

I This was an amicable action and case 

1 stated for the opinion of the court to de- 

! termine the liability of the defendant for 

I county tax' on the real estate in question. 

; It appeared by the case stated that : 

I The defendant is a corporation char- 

I tered by special act of Assembly in 1868, 

"with the right and authority to supply 

I the Borough of Coatesville and its vicin- 

I ity with gas light." By its charter, 

which is agreed to be a part of the case 

' stated, it is declared to be managed, sub- 

i ject and entitled under the general Act 

I of Assembly of 1867, relating to gas 

I companies, and its supplements. 

Among other property, the defendant 
owns a lot of land in the Borough of 
Coatesville, on which is erected a brick 
building, containing its furnaces, retorts 
and machinery for manufacturing gas, 
and its reservior for retaining and dis- 
tributing the gas through pipes along the 
streets through the Borough of Coates- 
ville. It is agreed that the lot and im- 
provements are used only for the manu- 
facturing and supplying of gas accord- 
ing to defendant's corporate powers, and 
that they are necessary and indispens- 
able therefor. 

It is further agreed that the defendant 
is a stock company, whose revenues ex- 
ceed its expenses, declaring dividends to 
its stockholders; and that the lot afore- 
said with the improvements thereon are a 
part of the capital stock of the corpora- 
tion defendant, and are wholly included 
in the same, and as such pay the usual 
state tax to the Commonwealth. The 
stock of the corporation defendant is 
owned by a considerable number of in- 
dividuals who are liable to and pay tax 
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thereon to the state, and to the county 
plaintiff. 

FuTHEY, P. J. Under the decision of 
the Supreme Court in the case of the 
West Chester Gas Company v. The 
County of Chester, 6 Casey, 232, the real 
estate in question would not be taxable. 

The question presents itself, however, 
whether it is not made taxable by the 
provisions of the ist and 2d sections of 
the 9th article of the Constitution of 
1874, and the Act of Assembly of the 
14th of May, 1874, passed to carry out 
these provisions. The first section re- 
ferred to provides that all taxes shall be 
uniform upon the same class of subjects 
within the territorial limits of the author- 
ity levying the same, and shall be levied 
and collected under general laws, and 
then declares what property the General 
Assembly may, by general laws, exempt 
from taxation; and the 2d section de- 
clares that all laws exempting property 
from taxation other than that thus enu- 
merated shall be void. The Act of As- 
sembly enumerates what property shall 
be exempt, and then provides that all 
property, whether real or personal, other 
than that which is in actual use and occu- 
pation for the purposes aforesaid, and 
from which any income or revenue is de- 
rived, shall be subject to taxation, except 
when exempted by law for state pur- 
poses, and **nothing herein contained 
shall exempt the same therefrom." 

The property m question is not em- 
braced in either of classes specified as ex- 
empt, and without more appearing is, un- 
der the terms of the proviso, subject to 
taxation. 

It is argued, however, that the prin- 
ciple settled in the series of cases com- 
mencing with the Lehigh Coal & Naviga- 
tion Company v, Northampton County, 8 
W. & S. 334, on the subject of the taxa- 
tion of such property, still governs, not- 
withstanding the provisions of the Con- 
stitution and Act of 1874, and is not af- 
fected thereby; and, further, that inas- 
much as the stock of the defendant is 
taxable, that this real estate, which forms 
part of the stock, is not taxable. 



An examination of the line of author- 
ities referred to, shows that the lands and 
property belonging to corporations held 
to be exempt from the payment of taxes^ 
was not because they were purchased 
with its capital stock on which taxes 
were assessable. In every case there 
was something in the nature of the cor- 
poration or the character of its business^ 
which entered into the decision. In some 
of the cases certain property was declar- 
ed exempt from, and other property sub- 
ject to, taxation, although both were pur- 
chased with the capital stock. The prin- 
ciple seems to have been, that property 
necessary for the enjoyment of the fran^ 
chise, was declared not taxable. Thus 
in the Lackawanna Iron & Coal 
Company v. The County of Luzerne,. 
6 Wright 424, it was held that the 
public works of a corporation used as 
such, with their necessary appurtenances 
were exempt from taxation; but that 
houses, lands, and other property held 
for its private purposes, even although 
purchased with its capital stock, were not 
exempt. See also Railroad v. Berks 
County, 6 Barr 70; Wayne County v. 
The Canal Company, 3 Harris 351 ; Cam- 
bria Iron Co. V, Carbon County, 3 Wr. 
251. 

The reason of the decisions was that 
the Legislature did not intend to tax the- 
works necessary to carry on the opera- 
tions of the corporations — that they were- 
not subject to or embraced within the op- 
eration of the tax laws; and not because 
they formed part of the capital stock, for 
that, as is apparent, would have rendered 
all the real estate in which they invested 
their capital exempt; and the decisions,., 
as we have seen, draw a distinction be- 
tween that necessary and that simply con- 
venient, holding the latter subject to tax- 
ation and the former not. The property 
in question is not, therefore, under the 
decisions, exempt, because it was pur- 
chased and the improvements thereon 
made with a portion of the stock of the 
company. 

The question then recurs, what is the 
effect of the Act of Assembly of 1874,. 
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passed to carry out the provisions of con- 
stitution ? We are of opinion that there- 
by all property not specifically enumerat- 
ed as exempt, and from which any in- 
come or revenue is derived, is made tax- 
able for county purposes and embraced 
within the operations of the tax laws. It 
required no additional legislation to 
make it so. If not taxable, therefore, 
the Act removed the barrier, and placed 
it in the same category as other property, 
and taxable under the general laws in 
operation. Such appears to us to be the 
plain and obvious intent of the Act. 

If the effect of this is to subject certain 
property to double taxation because of 
the different shapes in which it is pre- 
sented to the assessor, it is no more than 
has been upheld* by the decisions referred 
to, with regard to real estate forming 
part of the capital stock of corporations, 
and yet declared taxable because not nec- 
essary to the operations of the corpora- 
ation, while the stock thus invested was 
liable to taxation also. If this result 
should seem to be inequitable, the legis- 
lative power must correct the evil. 

We cannot say that this real estate, be- 
cause purchased and improved with the 
stock of the company, should not be tax- 
ed, any more than we can say the stock 
itself should not be taxed because invest- 
ed in this real estate. 

The question raised in this case is dis- 
cussed in one of its aspects by the Su- 
preme Court in the case of Chadwick v, 
Magines, 8 W. N. C. 451, and we simply 
carry to its legitimate conclusion the 
principles of that decision. 

Let judgment be entered for the plain- 
tiff on the case stated for $19.80 with 
costs. 



The oldest friend to the profession is 
said to be the man who makes his own 
will. 

Protested Bills — Posters on forbid- 
den walls. 

A Yankee is good at guessing, but an 
Englishman is "Best on Presumption." 



Rules of Descent in the United States. 
I As Uid down by Kent in 1831. 

1. If one dies owning an estate, 
f It lineally must gravitate, 

\ If but one heir, it will annex 

I To him or her in spite of sex; 

' If there be more, as well there may, 

j They all shall take "per capita." 

2. But if degree, perchance there be, 
j Of different consanguinity, 

! As sons and grandsons, all shall take, 
i And an estate in common make; 

But such grandsons have cause to fear it. 

They'll not an item more inherit 
t Than would have been their father's share. 

Had he been the living heir. 

3. But if the owner meets his fate — 
No lineal heir to his estate, 

I WeVe dared the common law to mend, 
' And his estate shall now ascend. 

I 4. Again : in case the owner do 
j Lack issue, and lack parents too, 
i His brothers and his sisters shall 

Succeed by rules collateral. 
' If brothers, sisters, nephews, nieces. 

They then will take in equal pieces; 

If some be dead, some living be, 
' They*ll take by nearness of degree. 

5. And in default of father, mother, 

; And nephews, nieces, sisters, brother. 
Or issue, the estate can't fall. 
But yet it will rise above them all. 

6. Again, and if perchance there shall 
Be no descendants lineal — 

i If parents, brothers, sisters, none. 
With their descendants neath the sun, 

1 Nor the grandparents, the estate 

I Shall, by unerring legal fate. 
Unto the aunts and uncles wend, 

I And those who from them may descend; 

I If equally related, they 
Will take their part "per capita.** 
But if in different degrees, 
They all shall then take "per stirpes." 

7. Provided, if the intestate had 

; Derived his living from his dad, 
! It shall to aunts and uncles slide. 

And issue on the father's side; 

And if none such there be perchance. 

Then to the uncles and the aunts 

On the maternal side 'twill go: 

And this rule works "e converso." 

8. This 8th last rule, it seems to me. 
Is rather stiff for poetry. 

— Southern Law Journal. 
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D. BI6LER BAILEY, Esq. 

On Saturday, March 26, 1881, at 1 130 
p. M., D. Bigler Baiky, Esq., a member 
of the York County Bar, departed this 
life, aged about 30 years. 

Mr. Bailey was bom at Dillsburg, 
York County, Pa., 'being a son of S. N. 
Bailey, Esq., of that place. He was the 
youngest of three brothers, all of whom 
entered professional life, the oldest, John 
N. Bailey, Esq., being engaged in the 
practice of law in Huntingdon, Pa., while 
the second brother is Dr. Wm. D. Bailey, 
a practising physician at Dillsburg. 

Mr. Bailey received his education in 
the common and select schools of the 
county, and early in life was engaged as 
a teacher in the public schools of the 
county, and later in those of York Bor- 
ough. While teaching in this place, he 
began the study of law with W. C. Chap- 
man, Esq., and after passing a rigid and 
highly creditable examination, was ad- 
mitted to the Bar on August 25, 1873. 
He at once entered upon the practice of 
his profession and was rapidly working 
his way upward when called away. He 
took an active part in the politics of the 
county, and at the time of his decease 
wa J counsel to the Sheriff and County 
Auditors. 

Mr. Bailey was a gentleman of emi- 
nently social qualities, and won for him- 
self the friendship and esteem of all who 
knew him. His was a nature that infus- 
ed vim and earnestness in everything 
with which he was connected, and never 
disheartened by apparent failure, his 
courage and enterprise often turned de- 
feat into victory, and reaped success for 
the cause in which he was interested. 

In his professional life, his cases al- 
ways showed high natural abilities unit- 
ed with careful application, and a clear 



comprehension of the questions involved. 
His argument for the defence in the case 
of Com. V. Smith, indicted for murder, 
was an able production, and attracted 
considerable attention throughout the 
county at the time of the trial. 

Physically, Mr. Bailey was a man of 
fine appearance, well developed, and ap- 
parently in the possession of a strong 
constitution and excellent health, until 
the sudden and unexpected illness, which 
ended in his decease. 

A meeting of the Bar was held on 
Monday, March 28, 1881, at 10 o'clock 
A. M., to take proper action relative to his 
death. The meeting was organized by 
electing Hon. Robert J. Fisher as Chair- 
man, and D. K. Trimmer, Esq., as Secre- 
tar>-. A committee on resolutions, con- 
sisting of Messrs. Blackford, V. K. Kee- 
sey, Chapman, Gibson and Maish, was 
appointed, who presented the following 
report : 

Resolved, That in the death of D. B. 
Bailey, Esq., the Bar of York County has 
lost a member of great promise, a kind 
and courteous brother, the amenity of 
whose manners has made him justly pop- 
ular with his brother members of the 
Bar, and that his associates mourn in 
common with his fellow townsmen the 
departure of Mr. Bailey in the springtime 
of life and in the pride and strength of 
early manhood. 

Resolved, That the Bar tenders their 
sympathy to the family of its deceased 
friend and associate in their present af- 
fliction. 

Resolved, That a committee of three be 
appointed by the presiding officer, who 
shall communicate to the family of Mr. 
Bailey the resolutions now adopted. 

Eulogistic remarks were made by 
Messrs. Gibson, Wanner and Maish, af- 
ter which the resolutions were adopted. 

A motion to attend his funeral in a 
body was unanimously carried, as was 
also a motion ordering the resolutions to 
be spread on the records of the Court. 

The meeting then adjourned. 
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SUPREME COURT. 



Smith y. Thomas. 
Stock contracts — Gambling, 

A contract to purchase shares of stock without the 
intention to deliver or receive them is a gambling con- 
tract. 

Error to the Court of Common Pleas 
No. 4 of Philadelphia county. 

March 7, 1881. Gordon, J. An in- 
spection of the evidence of the plaintiff, 
will, of itself, reveal the fact that there 
was a mistrial of this case in the court 
below. 

Thomas swears that he sold for Dick- 
son five hundred shares of Pennsylvania 
Railroad stock, short, and so Thomas 
further on explains by saying that at the 
time he professed to sell this stock he had 
no such stock in his hands to sell. Never- 
theless, he says when he sold these five 
hundred shares he delivered them. This 
anomalous kind of testimony he explains 
by saying that this delivery was made on 
the clearing house sheet, which means a 
mere settlement of differences. It appears 
also from this same testimony that, in 
order properly to keep up appearances, 
when the time came for delivery he had 
to borrow five hundred shares of stock 
from somebody, whose name does not ap- 
pear, and of these there was no actual de- 
livery, but, as the witness says, it came 
through the clearing house sheet. All 
this means, in common parlance, that 
Thomas sold for Dickson five hundred 
shares of stock, which Dickson at that 
time, neither had, nor intended to have, 
and that under the pretense of meeting 
this contract when it fell due, Thomas 
pretended to borrow five hundred shares 
which were not delivered to him; that 
this altogether fictitious transaction was 
accomplished through the agency of the 
clearing house, and was one in which no 
other parties were known but Thomas 
and Dickson, who were to account to 
each other for differences only. 

In order to show that in this we are 
not mistaken, and that the confirmation 
may proceed from the plaintiff's own 
mouth, we subjoin the following evi- 



dence, to wit: **Q. Did not you upon, a 
former trial in this case, say, and have 
you not said it twice, we only pay the dif- 
ference or receive the difference ; we do 
not actually deliver the stock? Ans. 
That is, for our clearing house certifi- 
cate balances, we only pay the difference 
or receive the difference. If we 
I have something coming in on one 
j side that is going out on the other, of 
course we merely pay the difference. Q. 
Did you act as a broker for Mr. Dickson 
in this sense ? Ans. Did I act as a brok- 
! er? Yes, sir. Q. When you and the de- 
I fendant, Mr. Dickson, had this under- 
j standing as you have explained it, was it 
j not understood by you and the defendant 
J that there would be no actual delivery of 
j the stock by you to him or by him to you, 
but that he was to receive the difference 
j from you, in case the price of stock went 
' down or was to pay the difference to you 
i in case the price went up ? Ans. Yes, sir. 
1 Q. That is, if there was any loss he was 
to pay? Ans. Yes, sir. Q. And if there 
was any profit you were to hand it over 
to him? Ans. Yes, sir." — ^Again, fur- 
ther on : "Q. Have you not testified that 
at the time Mr. Dickson directed you to 
sell this stock, that it was understood be- 
tween you and him that there was to be 
no actual delivery of the stock by you to 
him or by him to you, but that he was to 
protect you from loss if the stock went 
up, and that he was to receive the differ- 
ence from you in final settlement if the 
stock went down ; did you not say that ? 
Ans. That certainly was the understand- 
ing." 

Confessedly then this was a dealing in 
differences or margins, a wagering con- 
tract, and therefore, utterly void. 

There was here no question as to a 
bona Me time contract upon which the 
jury was called to pass; neither does it 
involve, as the court below erroneously 
imagined, the question of agency, for 
there were but two parties who were 
mutually engaged in stock jobbing, and 
who were to settle with each other, and 
not with some third party. Moreover, 
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we are somewhat surprised that the 
learned judge who tried this case should 
have regarded the recent decisions of this 
court upon this subject, as not only novel, 
but doubtful. We can assure him that 
they are obnoxious to neither of these 
charges. 

As early as Pritchet v. The Insurance 
Company of North America, * 3 Yeates 
458, it was ruled that whilst the British 
Statute of 19 Geo. IL, c, 37, did not bind 
us proprio zngore, yet that that system of 
National policy which aimed at the sup- 
pression of wagering policies, had, even 
at that period, been adopted by our 
courts. And in Edgell v. McLaughlin, 6 
Wharton 176, it was said by Mr. Justice 
Sergeant, that it was fortunate for Penn- 
sylvania that there was in its highest tri- 
bunal, no decision favorable to the recov- 
ery of a wager, and that the only decision 
then existing upon the subject was ex- 
pressly in point to the contrary. Between 
thi« case and that of Brua's Appeal, 5 P. 
F. S. 299, we have very many decisions 
condemnatory of wagering contracts, in 
the way of betting on horse races, elec- 
tions, &c., &c. 

Brua's Appeal is in point, however, 
upon the very matter in controversy. It 
was there held, that a contract to pur- 
chase shares of stock without the inten- 
tion to deliver or receive them was a 
gambling contract. Mr. Justice Thomp- 
son, who delivered the opinion in that 
case, made use of the following words: 
"It is said, the form in which this con- 
tract appears enters largely into the bus- 
iness of stock brokerage; this is a mis- 
take: the bona fide purchase of stocks, 
no doubt, can be conducted in a legiti- 
mate way, and is so, generally, without 
trenching in the least on the gambler's 
province. If this be possible, however, 
the fewer licenses that are issued for such 
a business the better. — An)rthing which 
induces men to risk their money or prop- 
erty, without any other hope of return 
than to get for nothing any given amount 
from another, is gambling, and demoral- 
izing to the community, no matter by 



what name it may be called." — Then we 
have Smith v, Bouvier, 20 P. F. Smith 
325, in which Brua's Appeal is approved, 
and the distinction noted between bona 
fide time contracts and those of a purely 
wagering character. Next in order comes 
Fareira v. Gabell, 8 Norris 89, in which 
we have a per curiam opinion, adopting 
the very clear and satisfactory opinion of 
Judge Hare, of the court below, and ap- 
proving Smith zf. Bouvier and Brua's' 
Appeal. Then comes North v, Phillips, 
8 Norris 250; Gheen, Morgan & Co. v, 
Johnson, 9 Norris 38; and last of all, 
Ruchizky v. DeHaven, but recently de- 
livered. [Abstracted on the next page.] 

Furthermore, he is entirely mistaken 
in his supposition, that, on this subject, 
there is a want of harmony between our 
courts and those of Great Britain. This 
very same doctrine was held in Grize- 
wood V, Blane, 2 J. Scott, 11 Com. B. 
526, a case which exhibits the ready dis- 
position of the British Courts to follow 
the leading of their own statute 8 and 9 
Vict. 109, upon this subject, Jarvis, C. 
J., left the question to the jury to say, 
"whether either party meant to purchase 
or sell the shares in question," telling 
them, if they did not, the contract was, in 
his opinion, a gambling transaction, and 
void. On a motion afterwards for a new 
trial, the opinion of the Chief Justice was 
sustained, Justice Cresswell, among other 
of the judges, saying: "As to the evi- 
dence, I think it abundantly warranted 
the jury in coming to the conclusion that 
there was no real contract of sale, but 
that the whole thing was to be settled by 
the payment of differences. It clearly 
was a gambling transaction within the 
meaning of the statute." 

Now, the only real difference between 
this case and the one in hand is this, that 
in the case cited, there was something to 
submit to a jury, whilst in the one now 
under consideration there was nothing so 
to submit; the plaintiff himself, by his 
own testimony, having stamped the 
transaction with the brand of illegality. 

Of the remaining exceptions, it is un- 
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necessary for us to speak, since what has 
already been said effectually disposes of 
this case. 

Judgment reversed. 



Abstracts of Recent Decisions. 



(Cases not othenvise designated are 
Supreme Court eases.) 

/Action — Bar to. — An award on scire 
facias to mechanic's lien of "no cause of 
action" is a bar to a personal action be- 
tween the same parties with reference to 
the same subject matter. — Ricliardson*s 
Estate, (Allegheny O. C.) ii Pittsburgh 
Legal Journal 91. 

Affidavit of defence — Sufficiency of. — 
An allegation in an affidavit of defence 
thrt the note was obtained "by false and 
fraudulent representations," without 
more, is insufficient. — Snyder v. WJiann, 
(Chester C. P.) i Chester Co. Reports 
169. 

Infant — Contract of. — The doctrine 
that where an infant has executed a con- 
tract, and has enjoyed the benefit of it, 
and afterwards, on coming of age, seeks 
to avoid it, he must first restore the con- 
sideration which he received, applies in 
some cases, but as a general rule it is un- 
sound. — Gordon, J., in RucJtizliy v. De 
Haven, 38 Legal Intelligencer 115. 

Justice of the Peace — Appeal from. — 
In an action of trespass for injury to re- 
alty, the plaintiff asked and recovered 
S5.00 damages; the injury being item- 
ize«l, upon cross-examination, aggregat- 
ed more than $5.33. Held, not sufficient 
to entitle the defendant to an appeal. — 
Wallace v. Hicf^ory, (Chester C. P.) i 
Chester Co. Reports 166. 

Mortgage — Desertion of wife. — A 
mortgaged his property, and then desert- 
ed his wife ; the property was afterwards 



sold by the sheriff on proceedings on the 
mortgage and purchased by B. Held, 
on bill in equity filed by A's wife, asking 
to have the mortgage declared null and 
void, under the Acts of 1718 and 1855, 
and to restrain B from setting up any 
title to the property, that there being no 
proof of the knowledge of the proposed 
desertion brought home to B, the bill 
should be dismissed. — Duquesne Saving 
Banff's Appeal, 38 Legal Intelligencer 
114. 

Stociss — Dealings in — Margins — Mi- 
nority. — Transactions in stocks by way 
of margins, settlement of differences, and 
payment of the gain and loss without the 
intention to deliver the stocks, are mere 
wagers, and cannot be sustained. Money 
received by a stock broker from a minor^ 
to carry on such transactions, may be re- 
covered back from such stock broker. — 
Such a contract is void ab initio. The 
stock broker is not the agent of the min- 
or, but is the party with whom the minor 
made the alleged contract. — Ruchizky v. 
De Haven, 38 Legal Intelligencer 115. 

Tavern lieeper — Liability of Sureties 
of. — ^A fine imposed upon a tavern keep- 
er for keeping a disorderly house cannot 
be collected from the sureties of his 
bond. — But upon a conviction for selling 
liquor to minors or committing any other 
offence under the Act of April 12, 1875, 
the fine and costs of prosecution can be 
collected from such sureties, although 
the principal may have suffered impris- 
onment for the three months prescribed 
in the Act. — Com. v. Fendler et al., 
(Dauphin C. P.) 12 Lancaster Bar 12. 

IV ill — Construction of. — S directed by 
his will that a certain sum of money 
should remain secured in his real estate, 
the interest thereof to be paid yearly and 
every year to his daughter M., and after 
her decease to be paid to her heirs or le- 
gal representatives. Held, payable to 
her next of kin who were such at her de- 
cease. — S human v. IV alls er, (Chester C. 
P.) I Chester Co. Reports 170. 
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ORPHANS' COURT, 



lUias'BsUte. 
Infant — Contract of — Ratification. 

An administrator paid money belonging to a minor 
child of the decedent, with her knowledge and con- 
sent to another person not her guardian. Aft.r tne 
minor became of age, she took no action in regard 
to this money for a period of nearly two years, ex- 
cept to write a letter to the person who received it, 
tn which she said she wanted her money. In the 
mean time the administrator filed his accotmt and it 
was confirmed, without exceptions being filed to it. 
In the account the administra.or took^ credit for th^ 
sum of money so paid during her minority. Hbld^ 
that the infant was entitled to rccovir from the ad- 
ministrator the amount of money so p.ii by him. 

A promise to take a case out of the sUtute of limi- 
tations or to affirm an infant's contract, must be made 
to the party in interest or to his agent. 

A bare neglect to disaffirm a contract, is not of it- 
self a ratification. 

Exceptions to Auditor's report. 

The facts of this case, so far as they 
are necessary for a proper understanding 
of the questions of law involved, are 
found in the Court's opinion. 

WiCKES, A. L. J. The error which we 
think pervades the report of the auditor, 
is ill the application of a wrong principle 
of law to the facts found by him. 

An administrator paid money belong- 
ing to a minor child of the decedent, with 
her knowledge and consent, to another 
person not her guardian. After the minor 
became of age, she took no action in re- 
gard to this money for a period of nearly 
two years, except to write a letter to the 
person who received it, in which she said 
**she wanted her money." In the mean- 
time the administrator filed his account 
and it was confirmed, without exceptions 
being filed to it. In the account the ad- 
ministrator takes credit for the sum of 
money so paid during her minority, and 
his liability to account to her for it is the 
question before us. 

It is not suggested that her consent to 
the payment at the time it was made, 
renders it valid as against her, but the 
auditor holds as a sotmd principle of law 
"that the knowledge obtained by the 
minor, immediately before she became of 



age, (if not after that time) as well as all 
she knew from being present when the 
money was paid, did bind her with such 
knowledge as she was bound to act upon 
after coming of age." In other words, 
both the auditor and the counsel who ar- 
gued the case in support of the report, 
apply a principle of law which is entirely 
correct between persons sui juris, as 
principal and agent, but quite overlook 
the fact that a very different principle 
applies where one of the parties is a min- 
or at the time the transaction takes place. 
A principal who neglects to disown an 
act of his agent, who has transcended his 

, authority, makes the act his own ; Bredin 
V, DuBarry, 14 S. & R. 27; Wright v. 

i Burbank, 14 P. F. Smith 247, &c. 

This is the principle relied upon by 

H both auditor and counsel as controlling 
this case, and it is sound and well settled 
law, but it does not apply to the contracts 
of minors or married women. 

In the first place, there is not a particle 
of evidence that, to the administrator 
himself, she ever said one word which 
could operate to discharge him from his 
liability, after she became of age, for it is 
very manifest, from the evidence, that the 
receipt she gave him, "at or about the time 
she became of age," as the auditor ex- 
presses it, was really given before the 20th 
April, 187s, the day she attained her ma- 
jority, nor is it important, unless she was 
shown to have known her rights; Wills' 
Appeal, 10 Harris 332 ; or had received a 
full equivalent. We do not therefore per- 
ceive the importance of the testimony as 
to what occurred between herself and the 
person who received this money, after 
the minor was of age, for it could not 
aflfect her rights as against the adminis- 
trator himself. Said the Supreme Court, 
"a promise to take a case out of the stat- 
ute of limitations, or to affirm an infant's 
contract, must be made to the party in 
interest or to his agent." GilHngham v. 
Gillingham, 5 Harris 302; Chandler v. 
Glover's administrator, 8 Casey 510; 3 
Wend, 479. This is not a contract, it is 
true, but certainly it can stand upon no 
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higher ground, and there is not one syl- 
lable in the case, which shows that any- 
thing at all occurred between the admin- 
istrator and the minor, after she was 
twenty-one, which could by any possibl- 
ity of construction relieve him from his 
liability to her. 

Nor did she ever in her conversation 
with other people approve in totidem ver- 
bis, the act of the administrator in paying 
over this money, nor is there any thing 
from which such approval can be infer- 
red. Her effort to get this money from 
the person to whom it was paid amount- 
ed to nothing. He was no agent of her's 
to receive it, she had no right to appoint 
an agent or attorney at the time it was 
paid : so that the only escape for this ad- 
ministrator is upon the ground the audi- 
tor and counsel have sought to place it, 
and that is her failure to disavow this act 
of the administrator during a period of 
nearly two years after she became sui 
juris. There is a mere dictum of Dallas, 
J., in Holmes v, Blogg, 8 Taunton 39, 
that in every instance of a contract void- 
able only by an infant on coming of age, 
the infant is bound to give notice of dis- 
affirmance of such contract in a reason- 
able time, or he will be bound; but the 
•current of decision in this country will 
not warrant the abstract proposition, that 
a bare neglect to disaffirm, is itself a rat- 
ification. Silence for an unreasonable 
time, taken in connection with other 
facts, such as using the property pur- 
chased, retaining f>ossession of it, selling 
or mortgaging it, or in any way convert- 
ing it to the infant purchaser's own use, 
would undoubtedly be a sufficient ratifi- 
cation, and the cases are clear upon this 
point; Lawson v. Lovegay, 8 Greenleaf 
R. 405; Boyden v. Boyden, 9 Metcalf 
519. 

But the true rule on this subject seems 
to have been laid down in Hall v, Ger- 
rish, 8 New Hamp. 374, that the acts re- 
lied upon to constitute a ratification must 
be of a character to constitute as perfect 
evidence of a ratification as would an ex- 
press and unequivocal promise to pay. In 



that case the infant not only did not dis- 
affirm, after arriving at full age, but 
when called upon to pay said he owed the 
debt and that the plaintiff would get his 
pay; this was considered no ratification. 
In Ford v. Phillips, i Pick. 202, the in- 
fant not only did not give any notice of a 
disaffirmance, but said, after his major- 
ity, that he owed the plaintiflF and would 
try to get his brother to be bound for it ; 
the contract was held not to be ratified. 

In 3 Wend. 479, an infant purchased a 
horse, during minority and gave his 
note ; he never gave any notice of an in- 
tention to disaffirm. Held, he was not 
bound. 

In Thompson v. Lay, 4 Pick. 47, Par- 
ker C. J. said, "The promise of an infant 
cannot be revived, so as to sustain an ac- 
tion, unless there be an express confirma- 
tion or ratification, after he comes of age. 
Such a ratification may be proven in di- 
vers ways, but it cannot be inferred from 
a mere acknowledgment of the debt, as 
in the case of the statute of limitations. 
A promise to pay is evidence of a ratifi- 
cation; so is a distinct confirmation, 
though not in words amounting to a di- 
rect promise ; as if the party should say, 
after coming of age, — / do ratify and 
confirm — or do agree to pay the debt/' 

But our own cases are also clear and 
full to the point, that there must be some 
distinct act, by which the infant receives 
a benefit from the contract, after he ar- 
rives at full age, or does some act of ex- 
press ratification; 11 S. & R. 311. 

In Hinely v. Margaritz, 3 Barr 428, it 
was held that part payment of a debt con- 
tracted during infancy will not be a rati- 
fication, and this would seem to show 
conclusively, that a fortiori, a bare non 
disaffirmance would not have any such 
effect. 

In Urban v. Grimes, 2 Grant 96, the 
Supreme Court held, that a forbearance 
by a person, for fourteen years, to bring 
an action to disaffirm a sale of land made 
during minority, is not an affirmance of 
the title, "one authority affirms the pro- 
position," says the court, "but the author- 
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ities the other way are overwhelming." 
— See also Lenhart v. Ream, 24 P. F. 
Smith 59. 

Again in Curtin v. Patton, 11 S. & R. 
305, it is held, "that to make a contract 
entered into by an infant, as surety, bind- 
ing upon him when of age, it must ap- 
l>ear that after his arrival at full age, he 
ratified the contract by some distinct act, 
with full knowledge that it would other- 
wise be void/' We think these authori- 
ties abundantly sustain the position, that 
a mere failure to disaffirm cannot amount 
to a ratification or confirmation of the act 
done during minority, no matter what the 
infant's knowledge of the facts may be. 

Nor does the doctrine of equitable es- 
toppel apply ; Keen v, Coleman, 3 Wright 
299. The doctrine of all these cases, is 
based, not upon the privilege of the in- 
fant but upon his ''legal incapacity to 
contract," or to consent to any disposi- 
tion of his property, unless for neces- 
saries ; and he is no more bound, upon ar- 
riving at age to disaffirm a contract, or 
disavow the consent he gave during min- 
ority, to the loan of his money, both acts 
which divest him of his property over 
which he had no control, than if the con- 
tract had never been made, or the money 
had never been loaned. 

If the administrator had taken a secur- 
ity for the money, and the minor had 
chosen to accept it after arriving at age 
and being fully informed of her rights, it 
would present a very different case. But 
the proof of her acceptance, with an in- 
telligent apprehension of her legal rights, 
would have to be explicit and clear. — 
Nothing can be left to inference, in the 
case of a servant girl, ignorant of her 
rights and her wrongs, who settles with 
her guardian or the administrator of her 
father's estate, as in this instance. 

There was evidently a misconception 
on the part of the administrator, of the 
character in which the person to whom 
he paid this money was acting; but he 
was bound to know to whom he was 
giving it. It was his own carelessness 



and folly to part with it to one wholly 
unauthorized to receive it. 

But with all this we have nothing to 
do, and we can only say, with Chief Jus- 
tice Tilghman, in Stoolfoos v. Jenkins, 
12 S. & R. 404, that "whether it is honor- 
able in her and her husband to sue for 
the land, after her having received the 
value of it in money, is another matter 
with which this court has nothing to do. 
But I am clearly of opinion, that there 
was nothing in the evidence offered by 
the defendant, which should make the 
plaintiff's case an exception to the gen- 
eral rule, that an infant can make no con- 
tract by which he can be divested of his 
estate." 

But it is insisted the petition presented 
to the Court was insufficient to warrant 
the appoinment of an Auditor, to inquire 
into this administration account. Cer- 
tainly a petition of review, as provided 
by the act of 13 Oct., 1840, would have 
been the regular and proper method of 
obtaining relief. But the matter has been 
fully investigated, the parties in interest 
have appeared, made their proof and 
been heard upon the merits of the ques- 
tion involved, and it cannot be said that 
any interest or right has suffered because 
of this informal proceeding. It would, 
therefore, we think, be a hardship to set 
aside this report and vacate the appoint- 
ment of the auditor, for reasons rather of 
form than of substance, under the cir- 
cumstances of this case. 

The administrator's account is very in- 
artificially drawn. It repeats a common 
error of combining administration and 
distribution in the same account. Of 
course it settles nothing but the basis 
upon which distribution may hereafter 
be made, and no one was bound to come 
in, examine it and file exceptions to it, 
because the administrator chose to in- 
clude payments in it which he saw proper 
to make to the distributees ; they had no 
proper place in it. 

It was nevertheless confirmed abso- 
lutely, which was of course a final decree 
and the proper way to attack it was by a 
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bill of review. But for the reasons given 
we will not compel these parties to go 
over the same ground again, which 
would involve a double expense and re- 
sult in no good. There can be no ques- 
tion that the $i6o claimed by this distri- 
butee is included in the item of $293, in 
the account, credited as paid to Isabella 
Illias; such is the testimony of the ac- 
countant. Under the views expressed in 
this opinion, it is not a proper credit, and 
the administrator must be surcharged 
with it. 

And now to wit, it is ordered, adjudg- 
ed, and decreed that William Haynes, ad- 
ministrator of the estate of Michael lUi- 
as, dec'd., be surcharged with the sum of 
one hundred and sixty dollars, with in- 
terest from the i6th day of April, 1874. 
And that the said William Haynes, pay 
unto Isabella Ness, formerly Isabella II- 
lias, the said sum of one hundred and 
sixty dollars with interest as aforesaid, 
due and owing to her as an heir at law of 
Michael Illias, dec'd., and further that 
the said administrator pay the costs of 
audit. 

[See, on this question of t*-e ratifica.ion of an in- 
fant's contract, Kimmel v. Haas & Grovr, i York 
Legal Record 65, and Murr v. Berkheimcr, id. 177. j 



QUARTER SESSIONS. 



In the present case the report of the 

viewers states that they were all "duly 

sworn." When the exceptions were filed, 

no one of them referred to any defect in 

I the form of the oath actually taken. Un- 

I der the authority of the Road in Moore 

I Township, 5 H. 116, and the case of the 

Lower Merion Road, 6 H. 240, we feel 

I bound to hold that it is now too late to 

i allege a defect in the form of the oath as 

I ground for setting aside the report. We 

j do not think the cases referred to by the 

learned counsel for the exceptions apply 

to the case in hand. The form of the oath 

stated in the order is irregular, but it 

still remains true that upon the face of 

the record the viewers were "duly 

sworn." 

The motion to set aside proceedings 
because of defective oath is denied. 



Q. S. of Luzerne Co. 

Road in Nescopeck Township. 
Road law — Defective oath. 

Where, in a road case, it appears from the face of 
the record, that the viewers were "duly sworn." and 
no one of the exceptions filed refers to a defrct ii 
the form of the oath, it will be presumed that th: 
oath was in the form required by the statute. 

Woodward, J. The act of 13th June, 
1836, prescribes the form of the oath to 
be taken by viewers before proceeding in 
the performance of their duties. The 
third section of the act prescribes that the 
viewers shall make report at the next 
term of court, and shall state particularly 
in their report, among other things, 
"whether they were severally sworn or 
affirmed." 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Ejectment — Interest. — An action of 
ejectment may be sustained for non-pay- 
ment of interest due annually under ar- 
ticles of agreement of sale and purchase 
of real estate. — Moyer v. Garrett et aL, 
38 Legal Intelligencer 104. 

Husband and wife — Desertion. — A 
husband who has deserted his wife and 
family, and neglected to provide for their 
support, cannot receipt for and satisfy a 
judgment recovered for the use of the 
wife. — Moore et ux. v. Whitaker, (Lu- 
zerne C. P.) 10 Luzerne Legal Register 

78. 

Will — Testamentary Capacity. — 
Where the testator is weak in mind, 
though not sufficient to create testament- 
ary incapacity, and the person whose ad- 
vice he has taken profits largely under 
the alleged will, affirmative evidence 
must be given to show that testator had 
a full understanding of the nature of the 
disposition contained in it. — Culthbert- 
son's Appeal, 38 Legal Intelligencer 124. 
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COMMON PLEAS. 

McMuUen v. Stone And Wall. 

IVill — Construction of — Dying without 
issue. 

The clause of a will read as follaws: *'I give sn 1 
devise to mv t>»o sons Hugh McMulkn anl Geo.g. 
McMullen the plantation that I now Lve on to hi 
equally divided between them, to them their heirs and 
assigns, for ever. Subject to the payment of thirty 
shillings ^rearly to my daughter Elizabeth during Tier 
natural life and one-third of the clear rent, ycar.y to 
my dearly beloved wife during her natural life. It 
is also my will that if either of my t>%o sons, Hugh 
or George should die without legitimate issue that the 
survivor shall inherit the whole of the deceased's pari 
of the land aforesaid ••••••it ig further my 

will that my said two sons shall neither rent, bargain 
nor sell the land aforesaid, nor enter iito agreement}, 
indentures, or bargains of importance before they a.* 
rive to the age of twenty-one years but by the appro- 
bation and consent of my executors." Held, to create 
an estate tail in each of his two sons, witn cross-re- 
mainders in fee. 

In an action of ejectment brought by a grand-son of 
George, to recover part of the land devised to Hush 
and George, and sold by a daughter of Hugh to the 
defendants. Held, that Hugh's issue having become 
exfinct, the land vested in the issue of George, and 
the plaintiff was entitled to recover. 

The word "survivor,** in a devise of real estate, 
does not, bv force of any settled legal construction, 
im^rt a dennite failure of issue, or confirm the limi- 
tation over to a person in esse at the death of the 
testator. ^ 

If this construction of the will is correct, the re- 
sult is not affected by the fact that Hugh left isaue 
to survive him, which issue subsequently became ex- 
tinct, nor that George died during the lifetime of 
Hugh's issue, for if the limiution over operates as a 
vested remainder in fee, it would on the failure of 
Hugh's issue, pass to George, if living, n >t as a life 
estate or in tan, but in fee-simple, and if dead, would 
descend to his heirs. 

Case stated. 

The only questions of law involved in 
this caie are given in the Court's opinion. 

W. C. Chapfnan, for plaintiff. 

V. K. Keesey and Robert L. Muench, 
for defendants. 

April II, 1881, WiCKEs, A. L. J. The 
controversy in this case turns upon the 
construction of the will of Hugh McMul- 
len, the elder, dated the 29th of Novem- 
ber, 1792, and admitted to probate in 
March, 1793. 

The language of the will (so far as 
concerns this case) is, "I give and devise 
to my two sons Hugh McMullen and 
George McMullen the plantation that I 
now live on to be equally divided between 
them, to them, their heirs and assigns for 
ever. Subject to the payment of thirty 
shillings yearly to my daughter Elizabeth 



during her natural life and one-third of 
the clear rent yearly to my dearly beloved 
wife, during her natural life. It is also 
my will that if either of my two sons, 
Hugh or George should die without legi- 
timate issue tlvat the sunnvor shall inher- 
it the whole of deceased's part of the land 
aforesaid ****** It is further my will 
that my said two sons shall neither rent, 
bargain nor sell the land aforesaid, nor 
enter into agreements, indentures, or bar- 
gains of importance before they arrive to 
the age of twenty-one years but by the 
approbation and consent of my execu- 
tors." 

When Hugh McMullen died in 1793 
he left to survive him six children of 
whom Hugh and George were the 
youngest, being twelve and sixteen years 
of age respectively. They took posses- 
sion of the land devised to them by their 
father, and early in the present century 
divided it into two parts, each taking 
one. 

Hugh died leaving two daughters, 
Elizabeth and Mary Ann, to whom he be- 
queathed and devised his property. 

Mary Ann died intestate and without 
issue in 1879. Elizabeth married David 
Newcomer and survived him. 

In February, 1879, she conveyed part 
of the land in dispute to Thomas Stone, 
one of the defendants, and by deed of 
equal date, another part of the said land 
to Jacob Wall, the other defendant. Eliz- 
abeth died October 29th, 1879, without 
issue. 

George McMullen, son of the testator, 
died Dec. loth, 1850, leaving five chil- 
dren, all of whom have since died, leav- 
ing children to survive them, one of 
whom is the plaintiff in this case. 

George sold and conveyed during his 
lifetime, his part of the real estate de- 
vised to him by his father, and it is 
sought to recover in this action not only 
that portion of the land devised to Hugh 
but that also which George sold during 
his life, and which by various convey- 
ances has also passed into the possession 
of these defendants. 
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But it is the admitted fact of the case 
that the purchasers from George and 
those who hold under them, have been in 
continued and adverse possession of this 
part of the land since its conveyance in 
1819, and as the right of action accrued 
on the death of George in 1850, it was 
conceded by the plaintiff's counsel that 
no recovery can be had, because of the 
bar of the statute, of so much of the land 
as George took under his father's will. 

We therefore dismiss this branch of 
the case. 

The important question before us, 
grows out of the construction we are 
asked to give the clause of the will devis- 
ing to Hugh and George the real estate 
in controversy; for it is not pretended 
that any other obstacle is presented to a 
recovery by the plaintiff, of so much of 
the land as was devised to Hugh, except 
to determine the character of the estate 
taken by him under his father's will. 
Without attempting to wade through the 
great multitude of authorities relating to 
this subject, but relying confidently upon 
the correctness of the principles asserted 
in Eichelberger v, Barnitz, 9 Watts 447 ; 
and Langley v. Heald, 7 W. & S. 96, 
which Mr. Justice Bell said in Eby v, 
Eby, 5 Barr 463, "settle the law in Penn- 
sylvania." we desire to advert as briefly 
as possible, to those and a few of the 
subsequent cases, for their name is le- 
gion, to ascertain the fundamental prin- 
ciples which underlie this inquiry and 
must determine the result. In Eichel- 
berger V, Barnitz, the general rule was 
asserted to be, that the words "if he die 
without issue," or "on failure of issue" 
or "for want of issue," or "without leav- 
ing issue," then over, following a devise 
in fee, that the estate of the first taker is 
a fee tail, because the technical meaning 
of the words import an indefinite failure 
of issue, and that while the limitation 
over would be good as a remainder, it 
could" not stand as an executory devise, 
because too remote. 

But Langly v. Heald furnishes us an 
illustration of an exception to the general 



' rule laid down in Eichelberger v. Bar- 

j nitz, which is, that where there are ex- 
pressions in the will clearly restricting 
the "dying without issue," &c., to a fail- 

' ure of issue at the time of the death of 
the first taker, or to some other time or 
event, which must occur, if at all, within 
the time allowed for the happening of a 
contingency on which an executory de- 
vise may be limited, there the first de- 
visee takes an estate in fee simple, and 
the limitation over is void as a contingent 
remainder, but good by way of execu- 
tory devise. 

Such is also the doctrine of Williams 
V. Conrad, i Gr. 21, of Lapsley v. Laps- 
ley. 9 Barr 130, of George v, Morgan, 4 
Harris 107, and a multitude of other 
cases to which I need scarcely refer. 

Indeed the difficulty does not seem to 
be with the abstract principle of law ; but 

I rather their application to this particular 
case. It is asserted in the first place that 
the testator meant a failure of issue 
either at his own death or at that of the 
first taker, and the word "survivor" is 
said to indicate that intention. 

When we remember that the devisees 

i were only twelve and sixteen years of age 
respectively, at the testator's death, it is 

! difficult to conceive that such a thought 
could have entered his mind as a failure 
of issue at that time. 

I I did not however understand this 
view of the case to be seriously pressed. 

I But it was earnestly insisted that the 
death of the first taker was the period 
fixed by the testator when the failure of 
issue was to happen, if at all. 

There is absolutely nothing on the face 
of the will to indicate such an intention 
except the limitation over to the survivor. 
The case most relied upon, and which 
it was said nearly resembled the one at 
bar, was Anderson v, Jackson, 16 John. 
379. There the devise was in fee to the 
two sons, and in a subsequent part of the 
will the testator directs that "if either of 
the said sons should depart this life with- 
out lawful issue, his share or part shall 
go to the survivor." And this was held 
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to create a defeasible fee in the first tak- 
er, with a limitation over by way of ex- 
ecutory devise. But it is impossible to 
rise from a careful consideration of that 
case, without the conviction that it was 
decided in the face of the English author- 
ities, and only because under the New 
York statute regulating descents a cur- 
rent of decision existed, commencing 
with Fosdick v, Cornell which could not 
be disturbed without unsettling the titles 
to real property. Chancellor Kent deliv- 
ered a dissenting opinion, in which he re- 
views the cases at great length, com- 
mencing with the earliest reported case 
following the statute de donis, and he as- 
serts as the sum and substance of his 
elaborate examination and reasoning, 
**that no point of law was ever more 
completely established, and better forti- 
fied by all that is venerable in authority 
on each side of the Atlantic," than that 
the words of the devise, mean an indefi- 
nite and not a definite failure of issue. 

And he further says "that the contrary 
doctrine was mistakingly, and upon a 
very imperfect examination of the sub- 
ject declared in the Supreme Court in 
Fosdick V. Cornell." So that the case is 
rather an authority against the position 
of the defendants. 

In Caskey v. Brewer, 17 S. & R. 443, a 
case involving the same question, Mr. 
Justice Houston took occasion to say, 
after affirming the English rule as our 
own, "that New York seems to form, for 
the last twenty years, an exception." 

The rule, that the subsequent limita- 
tion over to the survivor or survivors of 
a class of persons in esse when the will is 
made, takes eflFect as an executory devise 
and not as a remainder limited upon an 
indefinite failure of issue, has never pre- 
vailed in this state, except in bequests of 
personal property, where the courts lay 
hold on any word or circumstance in the 
will, however slight, that may seem to 
afford a ground for such a construction. 

Our cases are full to the point, and 
they but echo the English authorities on 
this subject. 



In Hope V. Taylor, i Burr. 268, there 
was a disposition of the whole of the tes- 
tator's real and personal estate to several, 
with a limitation over to the survivors, if 
either should die without issue lawfully 
begotten, and it was adjudged to be an 
estate tail in the real property, and the 
limitation over of the personal estate, 
void. In Amelia Smith's Appeal, 11 
Harris 9, there was also a devise of real 
and personal property to testator's chil- 
dren in equal shares, with a provision 
that in case of the death of any of them 
without issue, his or her share should be 
equally divided among the survivors, it 
was held to pass an estate tail in the land 
to the first takers, with vested remain- 
ders over in fee, and the absolute title to 
the personal property. And in Snyder's 
Appeal, 9 W. N. C. 213, the latest re- 
ported case on this subject, where the 
authorities are carefully collected and 
reviewed, the same distinction is taken 
and the same doctrine prevails. 

These cases serve to illustrate the sub- 
tle distinctions taken in support of limita- 
tions of personal property, but they serve 
also to show, that the rule does not apply 
when the devise over is real estate. 

Nor does there seem to be any reason, 
in the case of real prosperity, why the 
survivor should be living at the happen- 
ing of the event on which the limitation 
over is made to depend. If the language 
of the will is such as to create an estate 
tail in the first taker and a remainder in 
fee to the survivor, the remainder would 
vest immediately on the death of the tes- 
tator and pass on the failurer of issue, to 
the survivor in his own person, if alive, 
and if dead to his heirs, who would be 
capable of taking at whatever period of 
time the failure of issue might happen: 
Wilmont v. Wilmont, 8 Ves. 10; David- 
son V, Dallas, 14 Ves. 576; Caskey v. 
Brewer, 17 S. & R. 441 : Amelong v. Dor- 
neyer, 16 S. & R. 325 ; Lapsley v. Laps- 
ley, 9 Barr 130; Braden v. Cannot, i 
Grant 65 ; Haines v, Witmer, 2 Yeates 
400 ; 5 Randolph's Reports, 273 & 308. 

I have found but a single instance 
since Eichelberger v, Bamitz, in our own 
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reports, at variance with the principles 
declared and the cases cited to sustain 
them. 

In Johnson v. Currin, lo Barr 498, a 
decision which stands so severely alone 
in our reports, that it serves rather to 
warn us of the error it contains, than to 
furnish an authority we may safely fol- 
low, the court gave to the word "surviv- 
or" the effect which we are asked to give 
it here, but it has been doubted, until as 
we have said, it is no longer authority. 

Criley v. Chamberlain, 6 Casey 165, 
Curran z\ McMeen, 5 P. F. S. 490. 

I am therefore of opinion that the 
word "survivor," in a devise of real es- 
tate, does not by force of any settled le- 
gal construction import a definite failure 
of issue, or confine the limitation over to 
a person in esse at the death of the testa- 
tor. 

But it is argued, there is a power of 
sale contained in this will, and that even 
admittting the" technical words of the de- 
vise would otherwise create an estate tail, 
that such an estate would be wholly in- 
consistent with the power conferred. 

The language is, "further it is my will 
that my said two sons shall neither rent 
bargain or sell the land aforesaid nor en- 
ter into agreements, indentures or bar- 
gains of importance before they arrive to 
the age of twenty-one years but by the 
approbation and consent of my execu- 
tors." 

It is to be observed that this direction 
of rfie testator deprived the two minors 
of no right, the law had not alfeady de- 
prived them of. 

It would therefore seem to have been 
written in ignorance of the legal disabili- 
ties already imposed upon them. 

The clause is not punctuated and it is 
not easy to say precisely what it means. 
— It is not however pretended that it con- 
fers an absolute power to sell, but it is 
said to give a conditional power. 

It is certain the power was never exer- 
cised. It is well settled that although a 
particular power if executed might make 
a fee in the appointee, yet if not executed 



the estate limited in default of appoint- 
ment is vested. 

Said the late Judge Geo. W. Wood- 
ward in Bamet v, Deturk, 7 Wr. 95 : "it 

j may be, though this point is not consid- 

t ered, that if no attempt to exercise the 
authority had been made, * * * the pro- 

I vision would have been unimportant." 
And said Judge Strong in Physick's Ap- 
peal, 14 Wr. 136, "if no appointment was 
made, the will is to be read as if it con- 
tained no power of appointment." 

' In Dodson v. Ball, 10 P. F. S. 492, it 

' was held that a power to appoint, if not 
exercised, will not operate to enlarge a 
life estate into a fee. 

And again, it is said by Tilghman, C. 
J., in Clark v. Baker, 3 S. & R. 479» "this 
power {viz. a power to sell) is said by 
the defendants to be inconsistent with an 
estate tail. Not at all. It is collateral to 
the estate tail, but not inconsistent. The 
testator had a right to give an estate tail, 
subject to be defeated by this power." 

I I cannot however regard the will as 
giving, even by implication, a power to 
sell. It seems to have been a mere after- 
thought of the testator, by which he de- 
sired to prevent them from selling at all, 
or even renting without the approbation 

, of his executors. If, as is contended, he 
intended to give a fee simple to his sons, 
certainly we are not at liberty to suppose 
that he further intended to impose re- 
strictions upon the alienation of the pro- 
perty devised, for that he could not do. 
But if it was his intention, as the words 
of the devise clearly indicate, to create 
an estate tail in each of his sons, with 
cross remainders in fee, then a doubtful 
power, never exercised, ought not to be 
permitted to defeat the clear purpose of 
the testator. 

We have not commented upon the 
words "die without legitimate issue" as 
no question was suggested as to their 
effect, if standing alone ; 24 P. F. Smith 
418 ; 6 Norris 362 ; 7 Norris 127. 

We have considered the will from the 
standpoint of its own phraseology, and 
not in the light of subsequent events. — 
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Not only do we think the technical words 
of the will are to be taken in their techni- 
cal sense, but we know of no other sense 
in which they could so well execute, what 
we conceive to have been the intention of 
the testator. If the testator had been 
asked "suppose your son Hugh should 
die leaving issue and that issue should 
die in one month afterwards, how in that 
case, do you intend his part of your es- 
tate shall go under your will?" Would 
not the probable answer have been, why 
to my surviving son surely. And sup- 
pose the further question addressed to 
him, but if your son George should have 
departed this life before the failure of 
Hugh's issue, leaving however children 
or grandchildren to survive him, can it 
be doubted, that he would have declared, 
"then to such posterity." 

And yet that intention would be entire- 
ly defeated by the construction contended 
for, and George never could have taken 
at all, even had Hugh's issue survived 
him but a single hour. 

If we are correct in our interpretation 
of the meaning of this will, it can make 
no difference, that Hugh McMullen died 
lea\ing issue to survive him, which issue 
subsequently became extinct, for an in- 
definite failure of issue would embrace 
that event. 

Nor could it affect the limitation over, 
which would be good as a remainder, al- 
though void as an executory devise. Nor 
can the death of George McMullen dur- 
ing the lifetime of the issue of Hugh, af- 
fect the result. For if the limitation over 
operates as a vested remainder in fee, it 
would on the failure of Hugh's issue pass 
to George, if living, not as a life estate 
or in tail, but in fee simple, and if dead, 
would descend to his heirs; Lapsley v, 
Lapsley, 9 Barr 130; Braden v. Cannon, 
I Grant 65 ; Heffner v. Knepper, 2 Watts 
2r. 

Whatever hardship may result to these 
defendants, by reason of the construction 
we have placed upon this will, is of 
course to be regretted. 

We can only say however as did Mr. 



Justice Shippen in Haines v. Witmer, 2 
Yeates 406; that "considerations of this 
kind must not induce us to unsettle es- 
tablished rules of law, lest we set all titles 
to real property afloat." 

Without however pursuing this sub- 
ject further, for the reasons given, we 
enter judgment for the plaintiff under the 
third judgment clause of the case stated, 
for the undivided one-tenth part of the 
land which Hugh McMullen took under 
the will of his father, and died seized of, 
with costs of suit. 



Common Pleas of Schuylkill County. 

Jacoby's Case. 

Defaulting Assignee — Discharged as an 
insolvent. 

A party imprisoned for contempt of court in dis- 
obeying Its order to pay over moneys which came 
into his bands as assignee for the benefit of credi- 
tors, is not entitled to his discharge as an insolvent 
debtor on filing his petition and offering to give bond 
under the insolvent laws. 

Pershing, P. J. On the 15th of No- 
vember, 1880, James F. Jacoby presented 
his petition to the court, setting forth 
that he was in custody by virtue of an at- 
tachment for a contempt, issued on the 
i8th day of May, i88o, at the instance of 
several distributees of the assigned estate 
of G. G. Jacoby & Co., of which the said 
James F. Jacoby was the assignee. His 
prayer was that he might be permitted, 
in order to procure his discharge to give 
bond to the several distributees of the as- 
signed estate of G. G. Jacoby & Co. * * * 
iti such amount and with such secunt> 
as might be approved by the court, agree- 
ably to the provisions of the insolvent 
laws of the commonwealth. The bond 
accompanying the petition contained the 
usual condition that the petitioner would 
appear at the next term of court, and 
there present his petition for the benefit 
of the insolvent laws, and if he failed to 
obtain his discharge, that he should sur- 
render himself to the jail of the county, 
&c. On the filing of the petition the 
court granted a rule to show cause why 
its prayer should not be granted. The 
discharge of the petitioner is resisted by 
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the creditors for whose benefit James F. 
Jacoby was made assignee. 

This application is in all respects simi- 
lar to that in Rosenbach's case, reported 
in 34 Leg. Int. 305. Rosenbach, who 
was the guardian of several minors, was 
ordered by the court to pay over the 
moneys belonging to them to his succes- 
sor in the successor in the guardianship. 
On his failing to comply an attachment 
was issued for contempt, and he went to 
prison. Rosenbach then petitioned to be 
discharged from confinement upon his 
giving a bond with sufficient security, 
cc«nditioned for his taking the benefit of 
the insolvent laws at the next term of 
court. A rule granted by the court to 
show cause was made returnable Oct. 
30, 1875, and discharged Sept. 26, 1876, 
on the ground that the insolvent laws af- 
foided no relief for an insolvent debtor 
in such a case. On appeal the supreme 
court affirmed the proceedings in a per 
curiam opinion as follows : "There is no 
case upon this record to raise the ques- 
tion argued before us. The application to 
give bond merely is not an application 
for a discharge from liability to impris- 
onment under the insolvent laws. It is 
but a provision for a temporary dis- 
charged while the proceedings are in 
progress" 

In ex parte Blumer, 5 Norris 371, re- 
lied on by counsel who resist the present 
application, there was a formal petition 
for discharge under the insolvent laws, 
with statements of indebtedness, &c., as 
is required by Sec. 9 of the Act of 16 
June, 1836 (Pur. Dig. 778, pi. 17). Un- 
til James F. Jacoby sees proper to present 
a similar petition it is unnecessary to in- 
quire how far Blumer's case will control 
in the disposition to be made of it by the 
court. His position before us does not 
entitle him to any relief beyond what he 
has a right to demand under the letter of 
the law. Rule for his discharge on fil- 
ing a bond discharged. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases,) 

Act of June 11, 1879 — Constitutional- 
ity of, — Act of June 11, 1879, P. L., 129, 
is unconstitutional and void, because it 
proposes on its face to force a debtor to 
forego his constitutional right under Art. 
I, Sec. 9, of the Constitution, of not be- 
ing compelled to give evidence against 
himself, with which the Legislature has 
no power to interfere. — Horstmann's 
Appeal, II Pittsburg Legal Journal, 307. 

County — Liability of. — The General 
Assembly cannot compel a county to pay 
a liability which had no previous exist- 
ence, but they may pass an act which 
merely provides a remedy for the en- 
forcement of a pre-existing liability. 
While the acts, authorizing counties of 
this Q)mmonwealth to raise money to 
pay bounties to soldiers, gave authority 
to issue bonds, the creation of an indebt- 
edness in any other form was equally 
within the spirit and the letter of the 
acts. — Supervisors of Sadsbury Town- 
ship V, Dennis et al,, 11 Pittsburg Legal 
Journal 311. 

Justice of the Peace — Tratiscript. — 
Lien of, — ^A judgment in the Court of 
Common Pleas on the transcript of a 
Justice of the Peace is in force for the 
ptirposes of execution for five years from 
the date of filing the transcript in the 
Common Pleas. It matters not that more 
than five years has elapsed since the 
judgment was rendered by the Justice. — 
Rice V, Kitzelman et ux, (Chester C. P.) 
I Chester Co. Reports 173. 

Justice of the Peace — Judgment of, — 
While the judgement of a Justice of the 
Peace stands unreversed, the Court of 
Common Pleas, in which a transcript has 
been filed, can not, on motion, strike off 
a judgment against one of the defend- 
ants. — Rice %'. Kitzelman et ux,, (Ches- 
ter C. P.) I Chester Co. Reports 173. 
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COMMON PLEAS. 



Ness ▼. Ness. 

Will — Execution of — Subscribing wit- 
nesses. 

The two witnesses to a will need not be sub scribing 
witnesses — that is they need not sign th.ir na.nc, as 
witnesses to the instrument itself — out each witness 
must prove all the facts ^ necessary to constitute the 
due and formal execution' of the paper. 

The testimony of a witness who swears to the exe- 
cution and identity of a will, is not to be rejected as 
incompetent and insufficient m law, because he is un- 
able to designate any peculiarity in the testator's mark 
or signature, or in the paper upon which the will is 
written. 

The following is the charge of 
WiCKES, A. L. J., to the jury in this case : 
Gentlemen of the Jury: 

At half past ten o'clock last night, 
when the evidence closed in this protract- 
e.-l case, a formal request was presented 
and filed in this court, by defendant's 
counsel, asking us to reduce to writing 
our charge, and read it to the jury. In 
the interval, since then, we have endeav- 
ored to comply with this request, suffi- 
ciently at least to aid you in the deter- 
mination of the questions of fact involv- 
ed, although we are entirely conscious, 
that the result of our effort, is far less 
satisfactory to you and certainly to us, 
than if the more usual course of practice 
had been pursued, and the request to re- 
duce your charge to writing been prefer- 
red after its delivery, instead of in ad- 
vance. 

This is a feigned issue framed to test 
the validity of the will of Mary Ness. 

The questions which arise in a case of 
this character, are such as to challenge 
our most serious and careful considera- 
tion. We are dealing with an instrument 
wh!ch contains the only record which 
survives of the wishes of one who can no 
longer speak for herself — and courts and 
juries should always regard such an in- 
strument as a very sacred thing, and 
pause long before they lay hands upon 
and destroy it. 

But before such a paper comes to us 



robed in the sanctity which attaches to a 
will, its execution must be duly and le- 
gally proven, and if this is not done, 
whatever may be its weight with those in 
whose hearts survive feelings of tender- 
ness and love for the one who has passed 
away, it is destitute of that element of 
power to compel obedience, which the 
law only confers upon instruments exe- 
cuted in the formal manner which it pre- 
scribes. 

The question which confronts us at the 
very threshold of this case is, was this 
alleged will executed as required by law, 
and is such execution so fully proven, 
prima facia at least, as to entitle it to 
your recognition, apart from the other 
questions, to which I will hereafter al- 
lude. 

The act appproved the nth day of 
April, 1848, (second Section), provides 
that "any married woman may dispose 
of her separate property, real, personal 
and mixed whether the same accrue to 
her before or during coverture: Pro- 
znded — That the said last will and testa- 
ment be executed in the presence of two 
or more witnesses, neither of whom shall 
be her husband." The act then provides 
that a married woman's will shall be exe- 
cuted in the presence of two witnesses, 
nether of whom shall be her husband. 

It is decided law that these two wit- 
nesses need not be subscribing witnesses 
— that is they need not sign their name, 
as witnesses to the instrument itself — 
but each witness must prove all the facts 
necessary to constitute the due and for- 
mal execution of the paper. In the case 
before us, it is not pretended that the 
husband was even present when the pa- 
per was signed, so that he was not in any 
sense a witness to its execution, and of 
course no difficulty arises from any pro- 
vision of the Statute on that score. The 
two persons who have sworn they were 
present, are Dr. Henry Wolf and Mrs. 
Eve Ness, one of whom was attending 
as a physician at the time, and the other 
on a visit to the house of the testatrix. 

Dr. Wolf's testimony is that he was. 
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present as was also Eve Ness, when 
Mary Ness signed these papers, and said 
they were her last will, and his testimony 
seems to be clear and explicit, and if you 
believe what he says, comes up to the full 
measure of proof required in such a case, 
and I do not understand that its prima 
facie sufficiency is seriously questioned. 
1 need not therefore pause to examine it ; 
but he constitutes only one witness, and 
before this paper can be pronounced a 
will, it must be shown by another witness 
that it was properly executed by the de- 
ccoent. 

The second witness produced for that 
purpose, is Mrs. Eve Ness, and she testi- 
fies that she was present with Dr. Wolf 
111 the chamber of Mary Ness, when 
these papers were signed — "that she was 
standing near by at the time and saw 
Mary Ness sign them and heard her say 
at the time, that it was her last will that 
she signed." 

if this was all the testimony, there 
would be no difficulty in at once declaring 
the will duly proved, but in the light of 
the testimony subsequently produced, a 
<juestion of fact is presented to you, 
whether Eve Ness has sufficiently estab- 
lished the execution and identity of these 
papers. If she has not there is an end of 
this case — if she has, then the require- 
ments of the statute have been complied 
with, and if this will is overthrown it 
must be on some other ground, than de- 
fective execution or the legal sufficiency 
of the proof of execution. You will re- 
member that in cross examination Mrs. 
Eve Ness admitted she could neither read 
nor write, that she could not tell one 
written letter from another, so that of 
course she could not identify these pa- 
pers by the handwriting, nor is it neces- 
sary she should so identify them — she 
said the papers signed by Mrs. Mary 
Ness "were such as these and I believe 
tiiese are the papers — from their general 
appearance I think these are the same 
papers." She further says — "I saw her 
write on two papers — she didn't write 
them both out and out as they are: one 



was written and part of the other" — ^this 
agrees substantially with what Dr. Wolf 
says in regard to the transaction, and it 
is entirely proper that you should con- 
sider his testimony in the case, in corrob- 
oration of hers, so far as it relates to 
these circumstances, occurring at the 
time. The Supreme Court, in Carson's 
Appeal, 9 P. F. Smith 499, have recently 
laid down a rule in regard to this ques- 
tion of the identity of a will in a similar 
case to this, and it applies here with 
equal force. Said Mr. Justice Williams, 
in speaking of the testimony of a witness 
I to a will, who could neither read or write 
I and who had no special mark in the in- 
1 strument by which to identify it : 

"Is his whole testimony to be set aside 
, at id pronounced insufficient in law to es- 
' tablish the will because he could not point 
out anything peculiar or characteristic in 
the mark which the testator made, or 
anything in the paper upon which it was 
written to distinguish it from other pa- 
I per of the same kind ? The testimony of 
I a witness who swears to the execution 
and identity of a will, is not to be reject- 
ed as incompetent and insufficient in law, 
I because he is unable to designate any pe- 
culiarity in the testator's mark or signa- 
i tare, or in the paper upon which the will 
is written. There may be nothing pecu- 
liar in the mark or paper, and yet the wit- 
ness, from the general appearance of the 
j instrument, and its likeness in all respects 
I to the one he saw executed, may have no 
doubt as to its identity, and be able to 
swear that it is the same paper. 

"It is true that his testimcMiy may be 
disbelieved, if he is not trustworthy, or 
if the facts and circumstances of the case, 
show that he is mistaken, but his testi- 
mony cannot be set aside as legally in- 
competent or insufficient to establish the 
identity of the will. The legal insuM- 
ciency of the testimony must not be con- 
founded with its credibility — ^the one in- 
volves a question of law, the other a 
question of fact." 

And so we say to you in this case, if 
you believe the testimony of Eve Ness, 
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that she saw Mary Ness sign these pa- 
pers, and declare at the time, they were 
her last will, and that these are the iden- 
tical papers, as she says they are, then it 
is legally sufficient as the evidence of one 
witness to the will, and with Dr. Wolfs 
testimony as the other, if believed by you, 
would come up to the standard of proof 
required by the statute, and entitle this 
paper to recognition as the last will and 
testament of Mary Ness. But gentlemen 
— the credibility of Eve Ness is a ques- 
tion for you to determine, and if you ar- 
rive at the conclusion, after considering 
the evidence, that she is not entitled to 
belief, that she never saw Mary Ness 
sign these papers, that she is not entitled 
to belief, when she swears to their iden- 
tity as the very papers signed by Mary 
Xess, then however sufficient her evi- 
dence may be in law, if believed, if dis- 
believed it is entitled to no weight, and it 
would be your duty to find for the de- 
fendant, for then these papers would be 
left with only one witness to their execu- 
tion. 

In considering this question, it will be 
proper to recall the contradictions of her 
testimony. She was asked on cross-ex- 
a^nination if she said, in this Court House 
a .d in Mr. Fisher's office last December 
when shown these papers in the presence 
of Sam'l Wallick, Overmiller, Burns and 
others that she could not identify them; 
you will remember the testimony and I 
need not read it and she denied having 
made such declarations. 

Now in all these matters Mrs. Eve 
Ness stands contradicted — no less than 
four or five witnesses testify that she did 
make the very declarations she said on 
cross-examination she did not make. Not 
only does this contradiction affect gener- 
ally her credibility, but it will be a perti- 
nent and proper inquiry for you to make, 
whether having failed to identify these 
papers in the Court House and in Mr. 
Fisher's office, she is to be trusted in her 
ifientification of them now. She says she 
had never seen them during the interval 
of time between the signing and the ex- 



hibition of them at Mr. Fisher's office, 
but that she has seen them and examined 
them this week at Mr. Chapman's office, 
and can now fully identify them. 

I cannot recapitulate all the facts bear- 
ing upon this important question, counsel 
having argued them at length, and it will 
be your duty to carefully weigh them, 
before reaching a conclusion. Upon you 
the law distinctly casts the burden of as- 
certaining from the evidence whether 
Eve Ness is to be credited when she 
swears she saw Mary Ness sign these pa- 
pers and declare them her last will. If 
she is, and you credit Dr. Wolf, it suffi- 
ciently establishes prima facie the execu- 
tion of the will ; if she is not to be cred- 
ited, and after considering this evidence 
you arrive at the conclusion that she is 
not to be believed, then this paper is not 
entitled to be received as the last will and 
testament of Mary Ness, and must be 
overthrown. 

But, gentlemen, all this is predicated 
upon the testimony as it stood prior to 
the introduction of evidence tending to 
show that the name of Mary Ness signed 
to these papers, was not written by her- 
self, but that, in other words, not only 
are the signatures, but that the entire in- 
stniment is a forgery. 

This of course goes to the very essence 
of this inquiry. These papers are only 
entitled to our respect as the will of Mary 
Ness, upon the hypothesis that she in her 
proper person executed them. If they 
ore the work of some other hand, no mat- 
ter whose, they are the mere spawn of a 
base fraud, and as such utterly unworthy 
of recognition. 

This is a question, and a serious ques- 
tion for you to determine; and it be- 
hooves you to examine carefully and 
earnestly the testimony, before you de- 
cide it. 

You have in the first place the positive 
a-ssertions of Dr. Wolf, tiiat he saw Mary 
Ness write her name to these papers ; this 
if believed is the highest and best kind of 
evidence known to the law and Dr. Wolf 
stands unimpeached in this case. You 
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have also the evidence of Mrs. Ness, that 
although she cannot read or write, that 
she saw, at the same time testified to by 
Dr. Wolf, Mary Ness write something on 
these papers, and that she said when she 
did so, that she was signing her last will ; 
these are the only two persons whom it is 
pretended were present at the actual 
signing. 

Do they tell the truth? Are they to be 
credited ? That is the question, and it is 
for you to determine. 

You have had produced before you 
several of her signatures, proved to be 
genuine; made prior and subsequent to 
the alleged execution of the will. You 
have heard the opinions of witnesses on 
the stand, that these papers Nos. i and 2, 
are not in whole or in part, in the hand 
writing of Mary Ness; you have heard 
them examined as to their means of 
knowledge of her hand writing, and you 
will remember all this, and consider all 
thi<i, in determining this matter ; you will 
of course compare the hand writing of 
Mary Ness proved to be genuine by wit- 
nesses who saw her write, with the signa- 
tures and dates of the will, which Dr. 
Wolf and Eve Ness, swear they saw her 
write, and you will say, from all the evi- 
dence, whether in your opinion, the sig- 
natures to the will were written by the 
hand of Mary Ness or not. 

You have also heard the testimony of 
two witnesses called experts, who have 
compared these signatures, and declare 
as their opinion, that the signatures to 
the receipts, and the signatures to the al- 
leged will were not written by the same 
person ; and you have heard them further 
declare that the hand writing in one and 
two as they are called, were similar in 
character and style to the hand writing 
in the grain receipts and letters, admitted 
by William Ness to have been written by 
himself. But you will also consider the 
means and opportunities of knowledge 
these witnesses have had who testify to 
hand writing from having seen the par- 
ties write. Noah Ness and Jonas Trim- 



mer had each seen Mary Ness sign her 
name to certain receipts which were pro- 
duced and are before you ; and he further 
had seen her sign a receipt and write 
about home before her first marriage and 
that was all ; and from that they say they 
do not believe the signatures to these pa- 
pers one and two, are in her hand. 

On the contrary, Ella Godfrey has tes- 
tified that she often saw Mary Ness 
write, that she often brought her letters 
she had written, to be looked over, and 
that she knew and had opportunities of 
knowing her hand writing; and she 
swears that these signatures and the body 
of these papers are in Mary Ness's hand 
writing. This is addition to the higher 
or more positive proof made by Dr. Wolf 
and Eve Ness, that they saw Mary Ness 
sign this will. William Ness, the plain- 
tiff in this issue, was also examined and 
he swears he did not write these papers 
but that they are in the hand writing of 
his wife, as he believes, although he said 
the writing looked a little heavier than 
hers, but that she never wrote twice alike. 
This evidence of William Ness, of course 
gentlemen, cannot be considered by you 
as an element of proof to make out prima 
facie the execution of this will, and we 
a Imitted it for no such purpose, nor was 
it offered for any such purpose; but it 
is proper to be considered by you, in re- 
buttal of the alleged fraud, and for that 
we permitted it to go to you. William 
Ness is contradicted by two witnesses as 
to certain declarations he made concern- 
ing these matters ; you will take all these 
facts, and many others which I cannot 
now recall, into consideration, and say 
from them whether fraud and forgery 
have been committed here, or whether 
these papers were signed, as sworn to by 
Dr. Wolf and Mrs. Ness, by Mary Ness, 
and as such constitute her last will and 
testament. 

It is necessary, gentlemen, that a mar- 
ried woman in order to make a will at all, 
be twenty-one years old ; and this fact it is 
for you to find from the evidence in the 
case ; no formal proof was made of it by 
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the plaintiff, but it is in evidence that she 
had children nearly grown up at the time 
this alleged will was signed, and her fa- 
ther stated in his testimony, that she was 
born about 1835. From these facts, you 
cannot very well doubt that she was 
twenty-one years old at the time these 
papers were signed ; but it is a necessary 
fact in the case for you to find from the 
evidence. 

It is said there are two papers here, 
and if their execution is established, that 
the result is two distinct wills, repugnant 
one to the other, and without evidence to 
show which was executed last in point of 
time. 

But, gentlemen, we instruct you that 
the law is that if you believe the testi- 
mony of Dr. Wolf and Mrs. Eve Ness, 
that then in law these papers constitute 
only one will, and although on separate 
pieces of paper, were executed at the 
same time, signed and dated on the same 
day, witnessed on the same day, and to- 
gether constitute a complete testamentary 
disposition, which can stand and be con- 
strued together. We discover nothing so 
fatally repugnant in their clauses, that 
one part must destroy the other ; the rule 
of law requires that both shall stand if 
they can be construed together, and we 
discover no reason why they cannot be. 
Roth, it is true, are signed; but as the 
Supreme Court has said in Evans' Ap- 
peal, 8 P. F. Smith 245, "it is not un- 
common for a testator to sign his name 
repeatedly to a testamentary paper. He 
sometimes signs each sheet, sometimes 
at the close of every disposition, and 
again at the end. It is the last which 
consummates the instrument and makes 
it a will."' 

And our own observations fully ac- 
cord with this statement of the habit and 
practice of testators, especially those who 
are not skilled in the preparation and ex- 
ecution of such instruments. 

And, now, gentlemen, I can only con- 
clude as I commenced by admonishing 
you of the serious nature of this issue. 
The Supreme Court has lately said there 



is a growing disposition on the parts of 
I Courts and juries to set aside last wills 
' and testaments which ought not to be 
I encouraged. This only means in its ap- 
' plication to this case that a paper so sa- 
cred, and speaking as it does the wishes 
I of the dead, ought not to be lightly set 
I aside. 

1 If in the light of all the evidence you 
I believe Mary Ness executed this will, 
i and was twenty-one years old at the time 
t she did so, it will be your duty to find a 
i verdict for the plaintiff. 

If on the contrary, you believe it is not 
I her will, but that it is the mere birth of 
fraud or forgery, then it will be your 
duty to find for the defendant. 
I *^^ 

ORPHANS- COURT. 



Leitner's Estate. 

Guardian — Rights of. 

The rights of a guardian over the estate of his ward 
cease upon the death of the latter. 

Appeal from the decree of the Regis- 
ter of Wills, granting letters of adminis- 
tration to W. H. Kain, Esq. 

V, K. Keesey, for appellant. 

John Gibson, for appellee. 

April 25, 1881. Fisher, P. J. The in- 
testate in this case, George E. Leitner, at 
the time of his death was a minor of the 
age of about three years and had for his 
guardian at the time of his decease 
Emanuel C. Herman. 

'Under the supposition that the power 
of the guardian ceased at the time of the 
ward's death these letters were granted. 

The minor had at the time of his death 
an interest in certain real estate which 
was leased for a term of years, the rents, 
issues and profits thereof were unsettled. 
It also appears that his estate was indebt- 
ed to his late guardian — and that "his 
board and maintenance from September 
8th, 1876, to July I2th, 1878, amounted 
to $237.56, and was claimed by Mrs. 
Sarah A. Baker. 

As we think the power of the guardian 
over the estate ceased at the time of the 
minor's death and that therefore an ad- 
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ministration is necessary we have con- 
cluded to dismiss this appeal ;, Tdde In re 
John N. Bush's estate, 8 Philadelphia 
Report, pages 190 to 195. 

And now to wit, April 25th, 1881, ap- 
peal dismissed. We also decree that the 
appellant Alt>ert C. Leitner pay the costs 

of this appeal. 

— ■ » ■ 

SUPREME COURT. 



Ban V. King et al. 

Foreign corporation — Service on, 

A foreign corporation qualified to do business in this 
state by luving complied with the statutory requisites, 
may be made a garnishee in an execution attachment. 

Error to the Court of Common Pleas 
of Mercer County. 

Charles Miller, in his lifetime, resided 
in Erie citv. Pa. He had two sons, James 
S. Miller ^and W. H. Miller. Charles 
Miller became a member of the State 
Mutual Aid Association of Columbus, 
Ohio. His certificate of membership 
provided that at his death, his said two 
sons should receive from that association 
the sum of three thousand dollars. He 
died at Erie, Pa., July 14, 1879, while a 
member of the association, leaving sur- 
viving, the said two sons. 

M. R. Barr, to use of Jacob Best, 
plaintiff in error, obtained a judgment 
against Wilson King and the son, W. H. 
Miller, who survived Charles Miller, in 
the Court of Common Pleas of Erie 
county. Pa., for the sum of nine hundred 
and fifty-three dollars and forty-five 
cents, which judgment was entered on 
the 19th day of September, 1879, on a 
note dated the loth day of January, 1877. 

An exemplification of the judgment 
•and record was taken, and entered in the 
Court of Common Pleas of Mercer 
county, on the 26th day of November, 
1879, and on the same day an execution 
attachment was issued and on the 29th 
day of November, 1879, served on W. B. 
Henry and Henry Hoomer, agents of the 
State Mutual Aid Association, before 
mentioned, the said association being 
made the garnishee. 



The object of the attachment was to 
attach the money due from the acsocia- 
tion to W. H. Miller on the certificate of 
membership of Charles Miller, deceased. 

In motion, the Court of Common 
Pleas of Mercer county set aside the ser- 
vice of the writ of attachment, on the 
ground that foreign corporations could 
not be reached by service on agents. 

The setting aside of the attachment 
was assigned for error in this court, 

Trunkey, J. No foreign corporation 
shall do any business in this Common- 
wealth without an office and agent there- 
in for the transaction of its business ; nor 
until it shall have filed in the office of the 
secretary of the Commonwealth, a state- 
ment showing the location of its office or 
offices, and the name or names of its 
agent or agents : Act April 22, 1874, P. 
L. 108. A corporation may be sued in 
any county where it has an agency : Act 
185 1, P. L. 354. In the commencement 
of any suit or action against a foreign 
corporation, process may be served on 
its agent, and such service shall be good 
and valid in law, to all intents and pur- 
poses: Act 1849, P- L. 216. As shown 
by the statement, the office of the State 
Mutual Aid Association of Columbus, 
Ohio, is located at Greenville, in Mercer 
county, and Henry and Hoomer are the 
duly authoriezd agents, to transact its 
business in this state. The sole inquiry 
is, whether a foreign corporation, which 
is qualified to do business in this state by 
having complied with the statutory re- 
quisites, may be made a garnishee in an 
execution attachment. 

This writ is in the nature of an execu- 
tion against the defendant in the judg- 
ment on which it issues ; but it is essen- 
tially in the nature of a suit at law 
against the garnishee, who may appear, 
plead, have a trial by jury, and writ of er- 
ror, as in other actions at law : Fithian v. 
New York & Erie R, R. Co,. 7 Casey 
114. In that case it was decided that a 
foreign corporation that had accepted 
the privilege of extending its works 
through this state, upon the condition^ 
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"that in all suits or actions which may be 
brought against said company, the ser- 
vice of process upon any manager, toll- 
gatherer, or other officer of the company 
shall be as good and available in law as 
if made on the president thereof," and 
that said company shall keep an officer 
resident in the county of Susquehanna, 
could be made 2t garnishee in an attach- 
ment execution. There the defendant 
resided in New York, and had obtained 
judgment against the corporation in that 
state. It was said that the true intent of 
the 9th Sec. of the Act of 1841, P. L. 29, 
was to bring the corporation within the 
jurisdiction of this state, to answer in all 
suits or actions at law which might be 
brought against it; and that an attach- 
ment execution is within the meaning of 
the act. Now, by general statutes, all 
foreign corporations, as a condition on 
which they may transact business in this 
state, must establish an office and have an 
agent, a chief purpose of which is, that 
process may be served and such corpora- 
tions be compelled to answer in all suits 
or actions brought against them. These 
statutes are so comprehensive as to em- 
brace all actions to which such corpora- 
tions are liable, and have like effect on 
them as the Act of 184 1 had on the rail- 
road company, to which it specially ap- 
plied. The language of that act relating 
to suits, service of process and keeping 
an agent, is substantially the same as in 
the general statutes of later date, and if 
that embraced an attachment execution, 
so do these. The one made service on 
the manager or other officer, resident in 
the county, as available as if made on the 
president ; the others declare that service 
upon the agent "shall be good and valid 
in law to all intents and purposes." 

Natural and artificial persons, citizens 
of other states, who arc doing business 
here ought to stand on an equal footing 
with each other and with the citizens of 
this state. A natural person, who is a 
citizen of another state, on coming with- 
in the jurisdiction of our courts is liable 
to all actions as if resident in this state; 



and legislation has done much to place 
foreign corporations on equality witfi do- 
mestic, as respects the rights to sue and 
the liability to be sued. No reason exists 
why a foreign corporation engaged in 
business here should be exempt from at- 
tachment process. It is a proceeding 
against the garnishee personally, for the 
value of the thing attached, when the 
thing itself is not produced. If a debt be 
attached, it compels payment to the cred- 
itor of him to whom the garnishee is in- 
debted. The object is to appropriate the 
debtor's assets to payment of his debts, 
and this object ought to be favored. It 
may be accomplished whenever the court 
has jurisdiction over the person who has 
actual possession of the property, or who 
owes the debt, as well as when the prop- 
erty may be taken into possession by the 
officers of the law : Childs & Co, v. Dig- 
by, 12 Harris 23. 

We are of opinion that a foreign cor- 
poration can be made a garnishee. No 
other question is presented, and none 
which may arise hereafter can be an- 
ticipated. 

The. order of May 15, 1880, setting 
aside the service of the execution attach- 
ment upon the State Mutual Aid Asso- 
ciation of Columbus, Ohio, as the gar- 
nishee of defendants, is r^ersed, and 
procedendo awarded. 



McGurk V. Superintendent of County Prison. 
Criminal Law — Discharge after two 
terms' imprisonment. 

Either apolication or assent of defendant to a post- 
ponement of his trial deprives hm of his risht to be 
discharged from imprisonment under Act of x8th of 



February, 1785, re-enacted by Section 54 of the Crim- 

. -- y the delav. 

assent may be presumed from any action of his not 



inal Procedure Act of i860. Nor need it appear that 
he expressly applied for or assented to the delay. His 



naturaPy tending to produce such a result 

April I, 1881. Mercur, J. This is an 
application of the relator to be discharg- 
ed from imprisonment under the Habeas 
Corpus Act of i8th February, 1785, re- 
enacted by section 54 of the Criminal 
Procedure Act of i86o. 

If any person shall be committed for 
treason, or felony, or other indictable of- 
fences, it declares inter alia, "if such pris- 
oner shall not be indicted and tried the 
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second term, sessions or court after his 
or her commitment, unless the delay hap- 
pens on the application or with the as- 
sent of the defendant, or upon trial, he 
shall be acquitted, he shall be discharged 
from imprisonment. 

The relator was committed at the Au- 
gust Term, 1879, charged with murder, 
and a true bill was found against him at 
the same term. He was tried at the Jan- 
uary Term, 1880, and found guilty of 
murder in the first degree. A motion for 
a new trial was made in his behalf and 
the rule granted. On the last day of the 
April Term it was made absolute. On the 
last day of the October Term, 1880, be- 
ing the fourth term after the new trial 
was granted, application for his dis- 
charge was made. At the January term 
following it was refused. 

It is contended on behalf of the relator 
that he was entitled to be discharged 
from imprisonment at the end of the sec- 
ond term after the new trial was ordered 
under the Act of 1785. This presents 
the only question in the case. No com- 
plaint is made of any undue delay prior 
to the trial and conviction. What then 
was the object of the Act? It was to pre- 
vent wrongful restraints of liberty caus- 
ed by malice and procrastination of the 
prosecutor, producing a wilful and op- 
pressive delay in the trial : Common- 
wealth V. Sheriff, 16 S. & R. 304; Same 
V. Jailor, 7 Watts 306; Clark v. Com- ' 
mon wealth, 5 Casey 129. — The express | 
language of the statute does not gfive this j 
right of discharge in case "the delay hap- | 
pened on application or with the assent 1 
of the defendant." Thus either applica- [ 
tion or assent of the defendant to a post- 
ponement of the trial deprives him of this 
right. Nor need it appear that he ex- 
pressly applies for or assents to the de- 
lay. His assent may be presumed from 
any action of his naturally tending to 
produce such a result. Hence if one un- 
der indictment induces the witnesses on 
the part of the Commonwealth to keep 
out of the way so their attendance cannot 
be procured, he is not entitled to be dis- 



charged under the Act, although two 
terms have intervened since his commit- 
ment; Res Publica v. Arnold, 3 Yeates 
263. So when one under indictment 
moved at the second term to quash the 
indictment, and the court held the motion 
under advisement during the term, it was 
held the delay was equivalent to a post- 
ponement with his consent, and he was 
not entitled to his discharge under the 
Act; Ex parte Walton, 2 Wharton 501, 
The relator had a trial as soon after his 
commitment as he desired. There is no 
allegation that the postponement thereof 
beyond the second term was not on his 
application or with his assent. Then the 
letter and the spirit of the law were fully 
complied with. There was no unju.st 
delay. After due effect was thus given to 
aU the provisions of the statute the de- 
fendant intervened. He asked for and 
procured an order for a new trial. Hav- 
ing thus procured a new trial, which must 
necessarily be more than six terms after 
his commit.nent, he now seeks to apply a 
statute which limits the time bcrtween 
commitment and the first trial, to the in- 
terval of time between the new trial 
ordered and the second trial being had. 
We find no warrant for such application 
either in the letter or the spirit of the 
statute. It is further contended that, in- 
asmuch as when a verdict is set aside, or 
a judgment reversed and a new trial 
awarded, the case goes back upon all 
issues of fact as if it had never been 
tried; therefore this statute is made ap- 
plicable. Conceding the correctness of 
the rule as to the manner of form to be 
observed in the second trial yet the con- 
clusion claimed by no means follows. The 
interval of time between the commitment 
and the close of the second term thereaf- 
ter cannot be retracted, nor the statute 
which might then have been ihvoked, be 
made applicable to a second period of 
time, commencing long after the e3q)ira- 
tion of the time specified in the statute. 

This application is based on the statute 
alone. Beyond a denial of its provisions 
to the case, no arbitrary or unjust deten- 
tion is alleged. 

Wie think under the facts the statute is 
not applicable. No other cause being 
shown for a discharge from imprison- 
ment the prisoner is remanded. 
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Inners v. Hartman. 

Exemption — Defendant's interest in the 
property sold. 

A defendant in an execution, who all'ges that the 
property sold under it is that of his wife, is not en- 
titled to have $300 of the proceeds of the sale thereof 
awarded to him under the provisions of the Act of 
1849. 

Exceptions to Commissioner's report. 

VViCKES, A. L. J. The property sold 
by the Sheriff in this case had been deed- 
ed to defendant's wife, at his instance, at 
the time of the purchase, and the Com- 
missioner has found as a fact in the case, 
that defendant's act in procuring the 
deed to be made to his wife was not one 
in fraud either of existing or subsequent 
creditors. 

The Commissioner also finds that the 
wife had no separate estate, and that the 
property was purchased in part with bor- 
rowed money, and that the husband is 
entitled therefore to claim the benefit of 
the exemption of $300 out of the pro- 
ceeds of the sale. 

The Commissioner is doubtless correct 
in finding the faets as he did, but in his 
application of the principles of law which 
govern in the distribution of this fund, 
we think he has fallen into error. Un- 
der the authority of Bowser v. Bowser, i 
Norris 57, the defendant cannot dispute 
the title of his wife to this property, even 
if he desired to do so. For if it was a 
fraudulent conveyance, he could not al- 
lege his own fraud as a ground of title, 
and if it was not, the presumption is it 
was a gift to her, so long as the deed to 
her stands unexplained. But the defend- 
ant does not pretend that he has any title 
or interest whatever to or in the property 
sold ; but in the written argument submit- 
ted by his counsel asserts that the prop- 
erty belongs to his wife, who expects to 
sustain her title to it in the ejectment 
brought against her by the purchaser at 

D— Vol. II. 



the Sheriff's sale. So that this defend- 
ant is in Court claiming $300 out of the 
proceeds of the sale of real estate in 
which he asserts he never had any inter- 
est, and the Commissioner has awarded 
it to him. 

The argument is that defendant's 
"right, title and interest," whatever that 
many be, was sold by the Sheriff, and 
that, having made his claim in time, he is 
entitled to $300 out of the proceeds of 
the sale, whether he really had any inter- 
est to sell or not. 

Such a construction of the exemption 
Act of 1849 places an entirely new phase 
upon it, which, if carried out, might lead 
to very singular results. The Act was 
designed to secure to the unfortunate 
but honest debtor something out of the 
wreck of his estate ; if personal f)roperty 
is claimed, in the language of the Act, it 
must be "owned by or in possession of 
the debtor" ; if real estate, it must still be 
"the property of the debtor" which is ex- 
empt from levy and sale, and not some- 
body else's property, to which defendant 
stands in the relation of a stranger. 

Suppose the appraisers had set apart 
a portion of this real estate to answer the 
defendant's claim, can it be supposed for 
a moment that he could, by virtue of such 
a proceding, enter upon and claim title 
to the property of a stranger because it 
had been levied upon to satisfy his debt 
— and if not to the land, why has he a 
better claim to the money for which the 
land sold? 

It is decided over and over again that 
a defendant who denies the ownership of 
personal property cannot afterwards 
claim it and demand an appraisement 
and exemption, because the statute was 
not made to protect covinous debtors who 
seek to conceal their property from their 
creditors. 

Again, a defendant who has conveyed 
real estate to his wife in fraud of his 
creditors, cannot afterwards claim $300 
under our exemption statute, when it is 
sold under an execution issued against 
him — and this is not only because his 
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conveyance was for the purpose of hin- 
dering and delaying the creditors, but 
ako because he has parted with his title, 
which however fraudulent against his 
creditors, binds nevertheless the parties 
to it; see Huey's Appeal, 5 Casey 220. 
He cannot even say the property betongs 
to his wife, or other relation or friend, if 
it hinders or delays his creditor, without 
losing the benefit of the exemption, even 
when his purpose is to gain time for the 
payment of the execution; see Strouse's 
Executors v. Becker, 2 Wright 192. So 
scrupulous have the Courts been in con- 
struing this statute— ever confining its 
benefits to the protection of the honest 
claim of an honest debtor to property 
honestly owned by him, discountenancing 
all evasion, concealment and fraud in all 
its forms, and never, in any instances, 
permitting a defendant to capture under 
its forms property, the title to which, he 
asserts, "is and always has been in his 
wife." 

In Larkin v. McAnnally, 5 Phila. R. 
17, the grantor of real estate attempted 
to claim the $300 exemption out of the 
proceeds of the land sold in his name, 
after he had conveyed it to another, and 
the Court said, that so long as his deed 
stood unrebutted by other evidence, "it 
is proof conclusive that he has nothing in 
the premises, and that from nothing, 
nothing can come." And so we say in 
this case. 

And now, to wit, the report of the 
Commissioner distributing the amount 
realized at Sheriff's sale on the writ of 
venditioni exponas issued in this case, is 
amended. And the Court order and di- 
rect the amount reported for distribution 
by the Commissioner, after deducting the 
costs of execution, to be paid to the 
plaintiff in the judgment and execution, 
or to his legal representatives. 



C. p. of Chester County. 

Barnard v. Mclntire. 

Married Woman — Contract — Requisites 
to charge separate estate of. 

A mechanic's Hen for lime set forth that the lime 
was furnished "to the said Ann Mclntire, who was 
and is the owner or reputed owner of the said tract* 
and Wm. Mclntire, contractor, at whose instance and 
request the lime was furnished"; and **the said Ann 
Mclntire is the wife of the said Wm. Mclntire, and 
the said lime was furnished with the knowledge and 
consent and for the improvement of the said messuage 
and tract of land, which is her separate estate." 

Held, not to hmd her separate estate. 

Reserved point. 

FuTHEY, p. J. This is a scire facias 
sur mechanic's lien, by which the plain- 
tiff seeks to charge the real estate of a 
married woman. 

Mrs. Ann Mclntire is the owner of a 
life estate in a tract of land in East Not- 
tingham, and the claim is for lime fur- 
nished for agricultural purposes, and the 
lien is filed, therefore, under the provi- 
sions of the supplement to the mechanic's 
lien laws, passed April 4, 1867. 

The question was raised at the trial 
whether the claim set forth sufficient to 
entitle the plaintiff to recover. The 
Court reserved that question, and sub- 
mitted the case to the jury on the facts, 
and, a verdict having been rendered for 
the plaintiff, it now becomes necessary 
to determine the reserved point. 

The claim set forth that the lime was 
furnished "to the said Ann Mclntire, 
who was and is the owner or reputed 
owner of said tract, and Wm. Mclntire, 
contractor, at whose instance and request 
the lime was furnished." The claim then 
proceeds, "The said Ann Mclntire is the 
wife of the said Wm. Mclntire, and the 
said lime was furnished with the knowl- 
edge and consent and for the improve- 
ment of the messuage and tract of land 
which is her separate estate." Is this 
sufficient ? 

A married woman may charge her 
separate estate with debts contracted for 
necessary improvements and repairs ; 
and, if lime is necessary for such im- 
provement, she may contract for such 
lime. 

But, in order to charge her successful- 
ly, all the elements necessary to render 
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her liable must appear by the record, and 
not merely be established by proof upon 
the trial. It must appear that she con- 
tracted or assented to the contracting of 
the debt ; that the labor or materials were 
applied to the repair or improvement of 
her estate; and that they were necessary 
for that purpose. If the plaintiff fails in 
establishing any one of these matters, he 
cannot charge her. And it is necessary 
that they should appear on record; it is 
not enough to show them on the trial. 

The claim in the case before us sets 
out two of the above requirements, that 
the lime was furnished with the knowl- 
edge and consent of the wife, and that it 
was for the improvement of her real es- 
tate; but it fails to set out that it was 
necessary for such improvement. In this 
particular the lien is defective. 

In the case of Kuhns v, Turney, 6 
Norris 497, the mechanic's lien set out, 
just as here, that the materials were fur- 
nished with the consent of the wife and 
for the improvement of her estate, but 
did not say they were necessary. The 
Q)urt held this to be a fatal defect, say- 
ing, after a full opinion, "it follows that 
if a mechanic or material man would suc- 
cessfully charge the estate of a feme co- 
vert, for work and labor done, or materi- 
als furnished, he must not only prove on 
the trial, but also set forth in his claim 
filed, that such work or material was nec- 
essary for the proper improvement or re- 
pairSy as the case may be, of her separate 
estate." 

That case rules the present, and we 
must, therefore, order that judgment on 
the reserved point, non obstante veredic- 
to, be entered for the defendant. 



SUPREME COURT. 



Kaimes in his history of man, pub- 
lished 1774, says: "There is not a single 
beggar to be seen in Pensylvania. Lux- 
ury and idleness have got no footing in 
that happy country; and those who suf- 
fer by misfortune have maintenance out 
of the public treasury." 



Greer v. The Cluirtiers Railway Company. 

Railway Company — Subscription to 
Stock of — Rescision of. 

One Grccr undertook to ootain subMriptions to se- 
cure the building of a certain rail. cad; be took tiie 
subscription book, mi as active in obtaining subscno- 
tions, subscribed himsvli, persuaJtd otntrs to sub- 
scribe and kept the book about six nun.hs; he cut 
out his own name btfore he rt turned th^ booic, be- 
cause of a difftrvnce respecting payment for his »ir- 
vices between himself and the agent of the company, 
from whom he had ootained the book. Hsld, that 
he had perfected a contract with the railroad co.npany. 
and was just as much bound to i ay as thougb he had 
left his name on the book. 

Error to the Court of Common Pleas 
of Washington county. 

Trunkey, J. A number of persons, 
including Wesley Greer, proposed to sub- 
scribe for capital stock of the Chartiers 
Valley Railroad Company upon certain 
conditions, which proposition was offered 
to and refused by the Chartiers Railway 
Company, by resolution, reciting that it 
had received from the Pennsylvania Rail- 
road Company such assurance of pecuni- 
ary aid, as would, with proper effort on 
the part of the people of Allegheny and 
Washington counties, insure the early 
completion of its railroad, offered for 
sale five thousand shares of its capital 
stock, and appointed J. H. Ewing its 
agent in Washington county to receive 
subscriptions. Books containing said re- 
cital and resolution and terms of sub- 
scription were furnished by said company 
to said Ewing, who procured the assist- 
ance of several persons in obtaining sub- 
scriptions, among them Wesley Greer. 
From the testimony of Greer, it appears 
that he had been active in soliciting the 
former subscriptions, the o6ject being to 
secure the building of the road; that he 
was active in soliciting these subscrip- 
tions ; that he took the book, subscribed 
himself, persuaded others to subscribe, 
and kept the book about six months ; and 
that he cut out his name before he re- 
turned the book because of a difference 
respecting payment for his services be- 
tween himself and Ewing. The single 
assignment of error is to the Court's re- 
fusal to charge that the defendant's sub- 
scription was revokable at any time be- 
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fore he returned the book to the company 
or its agent, and that if he returned it 
with his subscription erased, he is not li- 
able. If an agreement was made between 
the company and Greer there was no er- 
ror. 

'^A contract includes a concurrence of 
intention in two parties, one of whom 
promises something to the other, who, 
on his part, accepts such promise.'' The 
company held out the promise, never re- 
tracted it, all the time has been ready and 
willing to perform it ; and the only point 
in dispute is, whether Greer actually ac- 
cepted it. This point is not settled by 
conceding that Greer, at the time he sub- 
scribed, and before he had arisen from 
his seat or closed the book, could have 
erased his name and left the proposition 
as if he had not signed and stipulated the 
number of shares. He did nothing of the 
kind ; but his subscription remained on 
the book for months. Until acceptance, 
the party making the offer may withdraw 
it ; after acceptance, the obligation is mu- 
tual, and both parties are bound. This is 
the governing principle where the con- 
tract is made by letter. An offer by let- 
ter is a continuing one until the letter be 
received, and for a reasonable time there- 
after, during which the party to whom it 
IS addressed may accept the offer, unless 
he shall have received notice of the with- 
drawal of the offer. If the offer be ac- 
cepted before notice of its withdrawal, 
the bargain is struck ; there is an agree- 
ment founded on mutual assent. This as- 
sent is at the monrent the letter of accept- 
ance is put in the mail ; Adams v, Tind- 
sell, I Barn. & Aid. 68i ; i Par. on Con. 
484; Chitty on Con. 14. The Chartiers 
Railway Company made a continuing of- 
fer, which became an agreement with 
each acceptance for the number of shares 
for which he subscribed. At the time a 
person isigned his name, as a continuance 
of his act, he might have erased it, as 
one who had written an acceptance for 
an offer by letter before mailing the same 
might destroy it. But if the subscriber 



returned the book to the company's agent 
he could not afterwards withdraw his 
subscription, for he had completed the 
agreement. Greer was acting as agent 
in soliciting subscriptions, no matter 
whether for pay or not, and by procuring 
subscriptions under his own name he de- 
clared his acceptance, and admitted his 
agreement for the stiuplated number of 
shares. The book was not his, he had no 
right to its possession, but for a specified 
use. In that use he exhibited the evi- 
dence of his agreement with the company 
to every subsequent contracting party. 
Had the book been accidentally destroyed 
there was ample evidence of the contents 
of the written contract, upon which he 
could have held the company to perform- 
ance; or, if it refused, to payment of 
damages. Clearly the company was 
bound to him the same as to any other 
subscriber, and so was he to the com- 
pany. While he retained the book, the 
written contract was in his hands; its 
validity did not depend on the conduct of 
the depositary, and its unauthorized mu- 
tilation did not annul it. 

The learned judge of the Common 
Pleas was of opinion that, upon the facts 
admitted by the defendant, he had per- 
fected a contract with the plaintiff, and 
was just as much bound to pay as though 
he had left his name on the book. We 
are of the same opinion. 

Judgment affirmed. 



A MOST extraordinary method former- 
ly prevailed in the fen countries, of pun- 
ishing those who should neglect the re- 
pair of the levees or sea mounds. Those 
who do suffer them to decay, whereby 
the water ehtereth and drowneth the 
country, they are by certain custom ap- 
prehended, condemned, and staked in the 
breach, there to remain forever, as a par- 
cel of the foundation of the new wall 
that is to be made upon them. How 
would this do for some city Street Com- 
missioners ? 
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Raffensparger v. Bender. 

Married Woman — Liability of — Acts of 
1718 and 1855. 

B., a married woman, was deserted by her husband. 
— Three years after such desertion, she borrowed 
money from the plaintiff for the purpose of paying 
premiums due on a life insurance policy, held by her 
on her husband's life, and one year later borrowed a 
further sum to enable her to engage in the millinery 
business. In an action brought against her to recover 
the money loaned, Held, that the plaintiff was not en- 
titled to recover either of the sums of mon.y loaned 
to her. 

A married woman is not liable for debts as a feme 
sole trader, unless she has engaged in some trade, 
business or employment pursued by her for a liveli- 
hood to constitute her a trader. 

A judgment entered upon the bond and warrant of 
attorney of a feme covert is a nullity, even though 
she was a feme sole trader at the time of its execu- 
tion. 

The facts in this case are sufficiently 
set forth in the Court's opinion. 

W. C. Chapman, for plaintiff. 

E. W. Spangler, for defendant. 

WiCKES, A. L. J. This cause has been 
submitted by agreement of the parties 
filed, under the provisions of the Act ap- 
proved the 25th day of April, 1874. 

There is no room for a serious contest 
as to the facts of the case. They are as 
follows : 

The defendant, Mrs. Bender, was mar- 
ried to Theodore P. Bender, in June, 
1867. 

In September, 1870, she was deserted 
by her husband, he having left the county 
and state with the evident purpose of liv- 
ing apart from her. 

On the first day of August, 187 1, she 
borrowed from the plaintiff the sum of 
$212.80, for the purpose of paying pre- 
miums due on a life insurance policy is- 
sued in her name on her husband's life. 
On or about the 25th day of August, 
1871, she further borrowed the sum of 
$287.20, from the plaintiff, with which to 
engage in business as a milliner, and 
gave him a judgment note bearing date 
Aug. 1st, 1871, for $500.00, the aggre- 
gate amounts separately obtained from 
him. 



The plaintiff seeks to recover upon the 
ground that she, the defendant, was a 
feme sole trader, within the meaning of 
the Act, approved the 22nd February, 
1718, and the 4th May, 1855, at the time 
she borrowed this money. The first 
amount borrowed was applied to the pay- 
ment of the premium due on the life in- 
surance policy, and the second was actu- 
ally expended, or rather the sum of $250 
of it was expended in the purchase of a 
stock of goods, with which, in Septem- 
ber, 1 87 1, she opened a store and engag- 
ed in business. 

At the time however the money was 
borrowed she had taken no steps towards 
engaging in business; she had neither 
engaged a store room, nor bargained for 
her goods. 

We think there can be no serious ques- 
tion in this case as to the liability of de- 
fendant for any part of this money, ex- 
cept the $250 invested in goods, and not 
perhaps a very difficult question as to 
that, if the opinion of the Supreme Court 
in Cleaver v. Scheetz, 20 P. F. Smith 
500, means what it says. Chief Justice 
Agnew, in delivering the opinion of the 
Court said, "we now hold that a wife is 
not liable for debts as a feme sole trader, 
under the Act of 17 18, as extended by 
the Act of 1855, to cases of desertion or 
neglect, or refusal of her husband to pro- 
vide for her, unless she has engaged in 
some trade, business or employment pur- 
sued by her for a livelihood to constitute 
her a trader/* 

This defendant had certainly not en- 
gaged in any "trade, business or employ- 
ment" at the time she borrowed this 
money, and had she not subsequently 
purchased a stock of goods with part of 
the money borrowed, it could not be ar- 
gued that she had incurred any liability, 
Under the authority of this decision. But 
it was strongly urged, in the argument of 
the learned counsel who appeared for the 
plaintiff, that the subsequent employment 
of the $250, in the actual purchase of 
goods, rendered her liable, even suppos- 
ing that apart from such purchase no lia- 
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bility had arisen. We think the position 
cannot be sustained. 

We can perceive no reason for apply- 
ing a different principle from that appli- 
ed to the kindred cases, of money bor- 
rowed by a married woman or infant to 
purchase necessaries. It is abundantly 
decided, that even when the money bor- 
rowed is actually expended in the pur- 
chase of such necessaries, it cannot be 
recovered back. It is the conditions and 
relations of the parties at the time of the 
transaction which determine their rights 
and liabilities; and no subsequent acts 
can alter them; Walker v, Simpson, 7 
W. & S. 88. 

The effect of this construction of the 
feme sole trader act is certainly to "im- 
pale an honest debt on a very sharp point 
of law," and it is by no means certain 
that it will not in very many cases, de- 
prive married women who have been de- 
serted, of the benefits of the Act. In the 
majority of cases they are left without 
means, and compelled to borrow money 
as a preliminary step towards engaging 
in business. It is safe to assume they can 
not as a rule buy the first stock of goods 
on credit, so that the result would be, that 
as they cannot be made liable for money 
borrowed and cannot buy goods with- 
out money to pay for them, they are vir- 
tually deprived of the benefits of the act. 
It is we think, to be regretted that the Su- 
preme Court, in construing this Act of 
1855, did not require a married woman 
to be decreed a feme sole trader, as pro- 
vided by the fourth section, before she 
could enjoy the privileges, or incur the 
liabilities defined by it. But our pro- 
vince is non dare sed dicere jus. For 
these reasons our decision must be for 
the defendant. 

Exceptions to the above decision: 

1. The Court erred in not deciding that 
the defendant could, under the Acts of 
Assembly of 1718 and 1855, borrow 
money for the support and maintenance 
of themselves and families and give their 
note for the same as a valid obligation. 

2. In deciding that the defendant 



could not under any circumstances at the 
time she borrowed the money of the 
plaintiff, render herself legally liable for 
the money so borrowed. 

3. In deciding that the claim of the 
plaintiff could not be legally recovered 
from the defendant, it being admitted or 
found to be an honest debt. 

4. In deciding in favor of the defend- 
ant and in not deciding in favor of the 
plaintiff. W, C Chapman, 

Attorney for plaintiff. 

The Court dismissed these exceptions 
in the following opinion:- 

In dismissing the exceptions filed by 
the plaintiff to the finding of the Court 
in this case, we have only to add to what 
we have already said, that apart from 
every other consideration, the judgment 
is a nullity because entered on the bond 
and warrant of attorney of a feme covert. 
That she was a feme sole trader at the 
time, even admitting that to be true, 
would not give her power to charge her 
estate by confessing a judgment. She 
cannot do it under the act of 1848, nor 
can she under the act of 1855. Upon a 
proper application we would have strick- 
en this judgment from the record. 

And now to wit, the exceptions to the 
finding of the Court dismissed, and judg- 
ment entered for the defendant and 
against the plaintiff. 

Gillen v. Haas and Ritter. 

Certiorari — When allozvcd — SuMciency 
of service. 

A certiorari, applied for after the expiration of 
twenty davs from tne rendition of judgment will only 
be allowed where no legal service of the summons has 
been made. 

A return that service was made •'by learinf acoot 
of the original summons on the defendant Daniel 
Haas by leaving a copy at the dwelling house w^th a 
member of the family/* though not technically accur- 
ate, is a sufficient compliance with the substantial re- 
quirements of the law. 

Certiorari to F. H. Keesey, Esq. 

N. M. Wanner, for certiorari. 

E. W. Spangler, contra. 

WiCKES, A. L. J. The record of the 
Justice in this case, is so defective, that 
had the defendant applied within twenty 
days after judgment was entered, for a 
writ of certiorari we would set aside the 
proceedings. 
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But the indulgence accorded suitors in 
cases of this kind, of making application 
after the expiration of twenty days, 
seems to be confined to cases where no 
l^al service of the same has been made. 

The second exception raises this ques- 
tion in the case before us : 

The Constable's return is "served by 
leaving a copy of the original summons 
on the defendant Daniel Haas by leaving 
a copy at the dwelling with a member of 
the family, Dec. 14, 1878." The service 
upon Ritter is admitted to be correct, but 
upon Haas it is said to be defective. 

In Barr v. Purcil, 2 Phila. R. 259, "the 
service was by leaving a copy of the ori- 
ginal summons at the dwelling of the de- 
fendant with a member of the family," 
and the Court held that it was a substan- 
tial compliance with the requirements of 
the Act, for leaving a copy of the original 
summons with a member of the family is 
equivalent, said the learned Judge, "to 
leaving the copy in the presence of one 
or more of his family." 

In the case before us however, we have 
an additional difficulty, the return being 
that the summons was left at "the dwell- 
ing," instead of identifying the dwelling 
as that of the defendant. 

But what dwelling can possibly be 
meant, other than that of the defendant 
Haas. It is not alleged that the copy of 
the original summons was left elsewhere, 
than at defendant's dwelling. 

The return is certainly not technically 
accurate, but we think the substantial re- 
quirements of the law have been com- 
plied with. 

In Snyder v, Carfrey, 4 P. F. Smith 
93, Woodward, C. J., takes occasion to 
say, that "very few Justices of the Peace 
can make up records * * * which can 
withstand the criticism of a certiorari 
* * * but that the legislature meant that 
Supreme Courts should exact no unat- 
tainable precision of procedure, but only 
such substantial compliance with the let- 
ter and spirit of the statute, as would 
generally be within the competence of 
the magistrate." 



The depositions submitted are too con- 
tradictory to aid us, even were it proper 
to consider them on the hearing of a cer- 
tiorari — but in sustaining the service of 
the summons, we leave the defendant 
without a case. 

And now to wit, proceedir.gs affirmed. 



Joseph Dellone et al., v. John Wagner. 
Death — Presumption of time of. 

The absence of all evidence showing that the de- 
fendant was living at the time of the entry of Judg- 
ment against him, and the testimony of two practic- 
ing physicians that the body of the deceased defendant 
must have been in the water (he having been found 
drowned) before the day on which Judgment was 
entered as aforesaid, is sufficient proof of such death 
to induce the Court to set aside Judgments entered 
against him at or after said period. 

Rules to show cause why judgments 
against the defendant should not be set 
aside, and attachment executions va- 
cated. 

WiCKES, A. L. J. I can see no reason 
to doubt that John Wagner the defend- 
ant was dead at the time the executions 
were issued in the various cases in 
which rules were granted. 

He left home on the 20th day of 
March, 1879, and never returned alive. 
Members of his family made search for 
him and it is quite certain that he was in 
York after that time. The latest infor- 
mation we have of him alive, is that fur- 
nished by the ticket agent of the North- 
ern Central Railway Company, who sold 
him a ticket for Hanover Junction about 
five o'clock on the afternoon of 22nd 
March, 1879. The agent informs us the 
defendant was under the influence of 
liquor at that time. From that date un- 
til the 24th April, 1879, nothing was seen 
or heard from the unfortunate man, and 
then his body was found in the Codorus 
creek, not very far from York. A con- 
siderable sum of money and his watch 
and chain were upon his person when 
found, and memoranda showing his pres- 
ence in York between 20th and 22nd 
March. 

The coroner, a physician of long 
standing and Dr. McKinnon, also a prac- 
ticing physician of over twenty years' ex- 
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perience, both examined the body when 
found, and both testified that judging 
from its condition, which they minutely 
described, and taking into consideration 
the season of the year and the chilliness 
of the water, it must have been in the 
water a month. Dr. Ahl, the coroner, 
says a month — that such a state of decay 
could not have taken place in twenty 
days, and Dr. McKinnon is quite as pos- 
itive, when he repeats that the body must 
have been in the water twenty-five or 
thirty days, or more. 

We have then the opinion of two phy- 
sicians of long professional training and 
experience, as to the period when death 
must have occurred — an entire absence 
of all evidence concerning the where- 
abouts of the defendant, or the fact of 
his existence, during the interval between 
the purchase of the ticket to go to Han- 
over Junction, on the 22nd, and the ear- 
liest proceeding against him which was 
on the 25th, a period of three days, and 
we have in addition, the finding of the 
body not very far from the place where 
the ticket was purchased, when he evi- 
dently intended to go to another and 
more remote place. 

I think it would be difficult in a case 
like this to present stronger evidence that 
the unhappy man lost his life before the 
25th March, 1879. 

That he is dead is certain; it is not 
therefore a question, as seemed to be sup- 
posed, of the presumption of life during 
a period of seven years. The single ques- 
tion is, when did death occur? And in the 
absence of all countervailing proof, we 
are bound to say it must have happened 
before the isuing of the earliest of these 
executions and before the judgment of 
Benjamin Leese and Jacob H. Sheflfer 
was entered. ' 

And now to wit, the rules granted in 
these cases are made absolute, and the 
judgment and the attachment executions 
and A fa's issued thereon set aside. 



Abstracts of Recent Decisions. 



Cases not othenvisc designated are 
Supreme Court cases. 

Ante-nuptial contract — After-acquired 
property, — In the absence of express 
words in an ante-nuptial agreement, 
bringing after acquired property of 
either party within its operation. Held, 
that the widow had no life estate in such 
property which the husband died seized 
of. — Rahe v. Real Estate Savings Bank, 
II Pittsburgh Legal Journal 356. 

Judgment — Satisfaction of, — A court 
has no power to order satisfaction to be 
entered of part of a judgment where the 
facts as to payment are disputed, and 
there is no agreement to submit to the 
decision of the court. — Appeal of' David 
Gregg, 1 1 Pittsburgh Legal Journal 362. 

Jurisdiction — Landlord and Tenant 
Act of 1836. — This court is without ju- 
risdiction to restrain by injunction pro- 
ceedings under the landlord and tenant 
'act of 1863. The remedy must be by ap- 
peal or certiorari. — Reynolds v. Davis et 
a/.. (Luzerne C. P.) 10 Luzerne Legal 
Register 112. 

Mechanics* lien — New machinery in 
old mill. — A mechanic's lien will not He 
against an old mill for new machinery 
placed therein under any lien law now in 
force in this Commonwealth. — Haslett 
V. Gillespie et al, 11 Pittsburgh Legal 
Journal 353. 

Taxes — Personal property on the 
premises. — Personal property, bought by 
a landlord at a sale under his distress for 
rent in arrears, and by him left in charge 
of the tenant, subsequently sold by him 
at private sale to another party, and by 
the latter left upon the premises in 
charge of the tenant, is not liable to levy 
and sale for taxes assessed against the 
landlord or tenant. — Lewis v, Havard, 
(Chester C. P.) i Chester County Re- 
ports 189. 
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COMMON PLEAS. 



Naille v. Keagy. 

Certiorari — Time of Taking — Non-resi- 
dent . 

The defendant in the proceedings before the justice 
was a non-resident, and the summons against him 
was defective. Jud8[ment was rendered against him 
by default, and a wnt of certiorari was taken by him 
forty days after rendition of judgment. 

Helj), In the absence of evidence showing when de- 
fendant had notice of the entry of judgment, the cer- 
tiorari was issued too late, and the proceedings must 
be affirmed. 

Certiorari to proceedings before a jus- 
tice of the peace, and rule to quash writ. 

W. C. Chapman for certiorari. 

Blackford & Stewart, contra. 

WiCKES, A. L. J. The defendant in 
this case was a non-resident of the coun- 
ty at the time the justice issued his sum- 
mons. Instead of making it returnable 
in four days as provided by the act of 
Jyly 12, 1842, he proceeded in the usual 
form under the act of 1810. 

The defect of course would be fatal, if 
the defendant had resorted to his writ of 
error in time. The difficulty, however, is 
that by his laches he has forfeited his 
right to have these proceedings inquired 
into. 

Judgment by default was entered Au- 
gust 23, 1880 — Sept. loth defendant ap- 
pealed and October 7th, writ of certio- 
rari. 

It was, therefore, twice twenty days 
after the rendition of the judgment be- 
fore the writ was applied for, and no rea- 
son is assigned for the delay. 

While it is conceded the justice had 
jurisdiction of the subject matter of the 
controversy, it is said he had no jurisdic- 
tion of the person of the defendant, and 
that hence the defendant was entitled at 
any time, to a certiorari. 

But the weight of authority does not 
sustain this position. The defective sum- 
mons would doubtless operate to entitle 



defendant to his writ at any time within 
twenty days after notice of the judgment,, 
but the burden of proving by parol the 
time of notice, devolves upon the defend- 
ant in every instance, in which he seeks 
to escape the limitation fixed by the act, 

I because of a defective process. 

j As the appeal was never entered, it 
does not operate we think as a waiver of 
defendant's right to a certiorari. How 
far it was a recognition of the validity of 
the judgment entered against him, and a 
waiver of the defect in the summons, is 
a question we need not stop to consider, 
as it was not raised on the argument, and 
is not necessary to our decision of the 
motion to quash this writ. 

We think the defendant must show 
affirmatively that he moved within twen- 
ty days after notice of the judgment, and 
failing to do so, must abide by the judg- 
ment of the justice. 

And now to wit. May 16, 1881. Rule 
to show cause why writ of certiorari 
should not be quashed is made absolute, 
and the proceedings before the justice 
affirmed. 



Smith V. Insurance Company. 

Evidence — Proof of Loss — Value of 
goods destroyed, 

A statement of loss made out by the insured person,, 
under oath, as required by the policy of insurance, 
is not evidence as to the extent or amount of lost in. 
an action against the insurers. 

Exceptions to Referee's report. 

W, C. Chapman for exceptions. 

N. M. Wanner and H. L, Fisher for 
report. 

WiCKES, A. L. J. The plaintiff in this 
is prosecuting an action of covenant 
against the defendant, to recover the- 
value of "store goods" destroyed by fire, 
and covered by a policy of insurance is- 
sued by the company defendant. 

It was proved on the trial of the case 
before the Referee, that in compliance 
with the terms of the policy requiring a 
particular account of loss to be furnished 
the company by the insured, "within^ 
thirty days after said loss," the plaintiff 
in this case did present to an officer of. 
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the company a sworn statement of his 
loss, from which the company's commit- 
tee, whose duty it was to investigate the 
loss, compiled a statement which they re- 
garded as more suitable, in form, but not 
differing from plaintiff's statement in 
any material particular, save that ten dol- 
lars was added in the one and subtracted 
in the other. 

The paper presented by the plaintiff, 
and from which this statement of his loss 
was prepared by the committee, was not, 
according to the evidence, such a particu- 
lar account of loss, as the Courts have 
repeatedly held, was imported by those 
words, but the paper prepared by the 
company's committee was presented to 
the next meeting of the company and 
was received and acted on by the Direc- 
tors, who passed the following resolution 
dated March 6, 1875: "The committee 
reported on William R. Smith's loss by 
fire Feb. 18, 1875, in Warrington town- 
ship, of house furniture and store goods. 
The committee awarded loss at $2412.68. 
On motion agreed to pay him $2400, de- 
cided in the affirmative (of which 
amount $1000 has already been paid on 
the house furniture destroyed). 

This paper, marked "C" by the referee, 
on which this action of the directors was 
had, was offered in evidence by the plain- 
tiff, in connection with the company's 
action thereon, "for the purpose of prov- 
ing the loss of the stock of store goods 
mentioned in policy; thet the defendant 
had actual notice of said loss, and what 
it did in pursuance thereof, as also the 
appraised value of the goods saved, and 
the value of the goods destroyed, and 
generally to support the allegations of 
the narr." This evidence was admitted 
by the referee, defendant objecting. 

If the only purpose for which this pa- 
per had been offered had been to show 
compliance with the condition of the pol- 
icy requiring a particular account of loss 
to be handed to the company in thirty 
days after the fire, we think the referee 
would have been entirely correct in treat- 
ing it as sufficient, however defective it 



may appear upon its face, because of the 
circumstances attending its acceptance 
by the company, and we do not under- 
stand the defendant's counsel to contest 
that position. 

But when the paper was offered and 
admitted to prove the loss of store goods 
mentioned in this policy and further to 
show *Uhe value of the goods destroyed" 
that was clearly error, unless there are 
circumstances in this case which prevent 
the well established rules of law from 
being applied, which govern in the pro- 
duction of evidence in such cases. It has 
been repeatedly ruled that a statement of 
loss made out by an insured person un- 
der oath, as required by the policy of in- 
surance is not evidence as to the extent 
or amount of the loss, in an action 
against the insurers ; see Commonwealth 
In. Co. V. Lennett, 5 Wr. 171, and Ly- 
coming In. Co. V. Schreffler, 6 Wr. 188. 
And again in the case of Lycoming In. 
Co. V. Schreffler, 8 Wr. 269, it was held 
not to be evidence, although the report 
of loss was made out by the agent of the 
company, and sworn to by the party in- 
sured. 

In what particular does the case before 
us differ from those cited ? Why only in 
this — that the company defendant in this 
case, agreed by the resolution of their 
board of directors to pay this loss, but 
this agreement was only the formal 
method by which the sense of the board 
was ascertained — its failure to execute 
this resolve, infringed no legal right of 
the plaintiff — it certainly deprived him of 
no remedy he would otherwise have had 
against the defendant. It was very dif- 
ferent from their action in reference to 
his preliminary statement of loss, for by 
lulling him into security by accepting his 
statement as sufficient, they could not, 
after the thirty days had elapsed within 
which he might have supplied its defects, 
be permitted to take advantage of con- 
duct which had prejudiced his interests. 
The evidence indicates that at the time 
this resolution was passed the company 
entertained no suspicion whatever of 
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mala fides in this transaction. Can it be 
said, that at a subsequent period, when, 
as is alleged it had reason to believe the 
plaintiff had preferred a fraudulent 
claim, it was to be bound by the plain- 
tiff's own statement of his loss, for it was 
substantially his, because it had resolved 
to pay that loss at a time when it was be- 
lieved to be correct? 

The very question at issue here is the 
truth or falsehood of the facts stated in 
that paper, and the plaintiff, if he would 
recover, must prove its truth by other 
evidence than the paper itself. It is a 
fundamental principle that a party 
waives no right, unless it appears that he 
knew his right and intended to waive it ; 
and certainly there is no evidence in this 
case that at the time this resolution was 
passed the officers and directors of the 
company defendant had any knowledge 
that a fraud was being practiced upon 
them, and that knowing of the fraud 
they waived their right to defend against 
it. How then can the principles which 
govern the doctrine of equitable estopptl 
apply here. As we understand that doc- 
trine, it must not only appear that a party 
has made admissions wholly inconsistent 
with the position he seeks to assume, but 
in order to give his acts and declarations, 
the character of an estoppel, it must also 
appear that they have influenced the con- 
duct of the party by whom the estoppel 
is sought to be enforced and actually led 
him into a line of conduct which must be 
hurtful to his interest unless the party 
estopped is cut off from the power of re- 
traction. We think the case before us is 
entirely wanting in all these essential 
features. 

Nor must we forget that estoppels are 
said to be odious in law, because they 
always exclude the truth — and hence the 
courts have uniformly held the party as- 
serting this doctrine to strict proof of all 
the facts necessary to call it into life. We 
are, therefore, of opinion that the admis- 
sion of this evidence by the referee, is 
fatal to his finding in this case. 

This view of the law renders unneces- 



sary any critical examination of the very 
voluminous testimony which has been 
presented. It is not a case in which we 
are prepared to say that fraud is estab- 
lished, and if fraud were out of the ques- 
tion we could not asceitain intelligently 
the amount of loss sustained by the plain- 
tiff upon the evidence submitted, apart 
from the papef marked "C" which we 

I have said is not evidence for that pur- 

I pose. 

, Report of Referee set aside. 



SUPREME COURT. 



Lloyd's Appeal. 

Contract — Set-off — Decedent's estate. 

A., becoming indebted to his cmploytr, B., gave, on 
a settlement of their account, a judgment note for the 
amount of the indebtedness, and remained for about 
eight months thereafter in B.'s employ. He then quit 
the employment, but soon after resumed work under 
an agreement that he was to be paid his wages as fast 
as earned, without regard to any claim B. had againtt 
him. B. subsequently died, and on a distribution of 
his estate A, claimed and was allowed his wages from 
the date of the giving of the note. Held, to have 
been error; that any portion of the wages unpaid dur- 
ing the eight months should, in the absence of an ex- 
press contract to the contrary, have been applied to 
the judgment. 

Appeal from the decree of the Or- 
phans' Court of Cambria county. 

Gordon, J. If the contract made be- 
tween Thomas J. Lloyd and D. H. Kin- 
kead, the appellee, on or about the 24th 
of May, 1876, was in its terms retrospec- 
tive, that fact must have been established 
by some evidence not now exhibited to 
us. — We have examined the testimony 
as it is found in the record before us, 
with some care, and by it a condition of 
things about as follows appears: Kin- 
kead was in the employment of Lloyd, 
altogether, about one year, commencing 
on the 15th of September, 1875. O" the 
22nd of May following, Kinkead, having 
for some reason become dissatisfied, 
abandoned that employment. Soon after 
this agreement, which forms the subject 
of the present controversy, was made. Its 
terms are detailed by two witnesses — 
Thomas Davis and John G. Bearer. The 
first of these says that Lloyd asked him 
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to see Kinkead and induce him, if he 
could, to return to his employment, and 
in the language of the witness, "He said 
that if he came back he would pay him 
the money as he earned it, without re- 
gard to any claim he had against him; 
that he could have it whenever •he want- 
ed it ; that he did not want Harry to work 
for him and credit it on anything." The 
witness further says that he communi- 
cated this to Kinkead, and advised him 
to return, and that he did go back and re- 
main with Lloyd for a short time. Bearer, 
the second of the above named witnesses, 
says he heard a conversation which oc- 
curred between these parties, and nar- 
rates it as follows : "Harry said he wish- 
ed his money as he earned it, or he 
couldn't live. They were talking about 
Harry's indebtedness at that time, and 
Tom and he agreed he wouldn't take his 
wages on that. I don't remember that 
he said he would give him enough to live 
on and not credit it on his indebtedness. 
Harry was to go into the yard, and work 
as he was working before. I heard noth- 
ing of that (that he would never collect 
Harry's indebtedness of him). That was 
the particular bargain, that he was to 
have his wages as fast as he earned them 
— nothing was said about how often he 
was to be paid ; that was the big trouble 
between them ; it was to be paid just as 
he earned it. I can't say how long Har- 
ry remained after that. I think it was 
in May or June this conversation took 
place." 

This, then, was the bargain between 
these parties, and we say, with Mr. Jus- 
tice Strong, in Reed v. Penrose's Execu- 
trix, 12 Casey 234, that though a party 
may, by express contract, waive his right 
of set off, and such a contract, founded 
upon a consideration, would be binding 
upon him, yet he can be deprived of that 
right by nothing less than a contract. 
But the contract in the present case was 
wholly prospective. Kinkead was to re- 
turn to his employment with Lloyd, and 
was to have his wages as he earned them, 



without set-off on his indebtedness to 
Lloyd. In all the testimony there is not 
so much as a hint that this contract was 
intended to affect Lloyd's right of set-off 
as to the wages which had been previ- 
ously earned. Indeed, the principal ob- 
ject at which Kinkead aimed, so far as 
we can see, was to prevent in the future 
what had occurred in the past, the appli- 
cation of his wages, or any part of them, 
to the judgment of his employer. This 
he accomplished by the bargain which 
was made ; he returned to his former po- 
sition, and now if he gets what he con- 
tracted for he should be content. 

He was entitled to his wages in full, 
' less the payments made upon them, from 
the time he returned to Lloyd's employ- 
j ment, in May, 1876, until September 
] 26th of the same year, but from Septem- 
I ber 15, 1875, to the 22d of the succeed- 
! ing May, any of his wages remaining 
I due and unpaid are properly applicable 
I to the Lloyd judgment. 

The decree of the court below is now- 
reversed and set aside at the costs of the 
appellee, and it is ordered that redistri- 
bution be made in conformity with the 
above opinion. 



Abstracts of Recent Decisions. 



Assignee — Opening account of. — 
Where there has been gross negligence 
or wilful fraud on the part of an as- 
signee, the Court may, in its discretion, 
open his account, even though it has been 
confirmed absolutely and an auditor had 
been appointed to distribute. — Coldren's 
Estate (Lancaster C. P.) 12 Lancaster 
Bar 195. 

Criminal law — Sale of instruments to 
prevent conception, — Neither the com- 
mon or statute law in Pennsylvania pro- 
hibits the sale of instruments to prevent 
conception. — Com, v, Leigh (Philadel- 
phia Q. S.) 38 Legal Intelligencer 184. 
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Becker's Estate. 

Attachment — Decedents' Estates — On 
administrator and on debtor, 

A policv of life insurance was made payable to th? 
assured, ''or her executors, administrators or assigns." 
Held, that the interest of her husband, who was also 
her administrator, in said policy, was such an interest 
as could be subjected to the operation of the attach- 
ment laws. 

Such an interest can be attached in the hands of 
the insurance company as well as in those of the ad- 
ministrator. 

Two writs of attachment were issued in this case, 
attaching the interest of the same defendant, the first 
being served upon the administrator, and the second 
upon the Insurance Company, debtor to the estate to 
the amount of the insurance. Held, that the first 
attachment was entitled to the fond. 

Exceptions to Auditor's report. 

The facts in this case are sufficiently 
set forth in the Court's opinion. 

John Gibson for exceptions. 

S. H. Forry for report. 

May 16, 1881. WiCKES, A. L. J. The 
fund to be distributed by the Auditor in 
this case was the proceeds of a policy of 
insurance payable to the assured, "or her 
executors, administrators or assigns." — 
Shortly after the death of the assured 
and immediately after the issuing of let- 
ters of administration to Levi Becker, 
her husband, Elias Altland, a judgment 
creditor of Becker, issued an attachment 
execution, which was served upon him as 
administrator, attaching his interest in 
this fund. 

Subsequently, and before the insur- 
ance company had paid over the money 
to the administrator, Edward Jacobs, 
another judgment creditor, attached the 
interest of Becker in the hands of the 
company. The question is one of distri- 
bution under these facts. 

The auditor has awarded the money to 
Altland under his attachment ; this is the 
error assigned. 

The act of the Legislature approved 
27 July, 1842, relating to foreign attach- 
ments, enables creditors to attach "any 
interest which any person or persons 



may have in the real or personal estate 
of any decedent, whether by will or oth- 
erwise," "in the hands or possession of 
the executor or administrator, or in 
zvhose hands or possession soever the 
same may be, as fully and effectually as 
in other cases," and the act of 13 April, 
1843, applies the provisions of the act of 
1842 to execution attachments. Then 
followed the act of 10 April, 1849, which 
I authorized the issuing and service of the 
; process, "at any time after the interest 
which any person or persons may have 
I in the real or personal estate of any de- 
, cedent, shall have accrued by reason of 
I the death of such decedent." It seems 
clear from the language of the acts re- 
1 ferred to, that the interest of Becker, in 
the estate of his wife, was such an inter- 
, est as could be subjected to the operation 
of our attachment laws. 

But in whose hands could this interest 
be attached ? In the hands of the admin- 
istrator, or in those of the company, 
debtor to the estate of decendent, or in 
the hands of either or both, according to 
the order in which the writs were 
served ? 

To overleap the executor or adminis- 
trator and make a debtor to the estate 
garnishee is certainly attended with very 
serious difficulties. It cannot fail to em- 
barrass the settlement of estates, and 
tend to dislocate the whole machinery of 
the law applicable to that subject. The 
administrator is first entitled to the es- 
tate to pay debts, expenses of adminis- 
tration, &c., and he cannot so employ the 
money belonging to the estate, or file his 
account unless he has possession of the 
fund. The reported cases, so far as I 
have examined them, are all or nearly all 
cases in which either the executor or ad- 
ministrator, was served as garnishee or 
joined with others in that capacity; and 
this gives at least a negative support to 
the doctrine of inconvenience to which I 
have adverted.. Such was the case of 
Bouslough r. Bouslough, 18 P. F. Smith 
495. William Bouslough was served as 
garnishee in his own right, and as exec- 
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utor of Jacob Bouslough, and Henry 
Fleck was also a garnishee. Sinnickson 
V. Painter, 8 Casey 384 ; Lorenz's admin- 
istrators V. King, 2 Wright 93, and many 
other cases are of the same character, 
and in all we have examined, either the 
executor or administrator has been serv- 
ed as garnishee, either singly or jointly 
with others, or when not served, it has 
been in cases where an account has been 
settled by an administrator showing a 
balance in his hands. Such was Brady 
V, Grant, i Jones 361 ; and Baldy v, 
Brady, 3 Harris 103. 

But not one of these cases decides that 
because there is an administrator, that 
debts due the decedent's estate are en- 
titled to immunity and cannot be attach- 
ed in the hands of the debtor, as well as 
in the hands of the administrator, and 
the rule which the Chief Justice who de- 
livered the opinion in Gochenour's exec- 
utors V, Hostetter, 6 Harris 414, said he 
deduced from these acts was, that "if by j 
virtue of them an executor may be made 
garnishee than by the most express 
words of the same act, any man may be 
made garnishee in whose hands the ; 
debtor's legacy or interest may be 
found." Indeed the phraseology of the 
act is so broad that it seems impossible 
to escape this conclusion. — The object of 
the attachment and its service is to warn 
the garnishee not to pay over the amount 
in his hands to the heir of decedent, the 
defendant in the execution, not to warn 
him to hold the money as against the ad- , 
ministrator. The right of the attaching 
creditor is only the right of the defend- 
ant whose interest he attaches, and the 
defendant's interest is only in so much \ 
of decedent's estate as may be left after 
the settlement of his estate. 

Suppose the garnishee paid over to the 
administrator, the money attached, with 
notice of the attachment, why would not 
whatever excess remained after the ad- 
ministration accounts were settled, be 
subject to the lien of the attachment, 
even in the hands of the administrator? 
I know of no case which decides this 



question, but it is difficult to perceive any 
good reason, why an auditor in distribut- 
ing such balance, should not appropriate 
it to the payment of the attaching credi- 
tor, precisely as if it had remained in the 
hands of the garnishee. But what we 
have said has reference to cases in which 
the first attachment is served upon the 
debtor to the estate, and yet more forc- 
ibly when no administrator has yet been 
appointed. 

When letters of administration have 
been taken out, and the attachment first 
in point of time, has been served upon 
the administrator as in this case, must 
such service be deferred to a later at- 
tachment served on the individual debt- 
or? We think not. A writ served upon 
the administrator binds the whole inter- 
est of the defendant in the estate; no 
matter in whose hands these scattered 
interests may be, the lien of this attach- 
ment is impressed upon them. Subject, 
first of all to the rights of creditors 
whose debts are subsisting and valid in 
law and equity, and then perhaps, al- 
though we do not mean so to decide, 
subject to the lien of other attachments 
laid in the hands of debtors to the estate, 
prior to the attachment served upon the 
administrator. But as in the case de- 
cided by the auditor, the writ first served 
was upon the administrator, who has 
constructive possession of the estate, and 
represents it for all legal purposes, we 
think he correctly awarded the fund to 
Altland. 

And now to wit, May 16, 1881. Ex- 
ceptions to report of auditor distributing 
the estate of Mary Ann Becker, deceas- 
ed, dismissed, and report confirmed. 



An attorney, not celebrated for his 
probity, was robbed one night on his way 
from Wicklow to Dublin. His father 
meeting Baron O'Grady next day, said, 
•*My lord, have you heard of my son's 
robbery?" **No, indeed," replied the 
baron, with a good degr^ of surprise; 
**pray, whovt did he rob?*' 
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SUPREME COURT. 



In re Pine Street 

Borough of York — Streets in — Appoint- 
ment of viezvers. 

Certiorari to the Court of Quarter 
Sessions of the Peace of York county. 

The facts in this case, together with 
the arguments of counsel concerned, will 
be found in In re Pine Street, 2 York 
Legal Record 5. To these proceedings 
this writ was taken.* 

Jas, W. Latimer for plaintiff in error. 

IV, F. Bay Stewart and E. W, Spong- 
ier for defendants in error. 

May 16, 1881. Per Curiam. The 
proceedings are affirmed, upon the opin- 
ion of the learned judges of the Court 
below, dismissing the exceptions to the 
report of the viewers. 

Proceedings affirmed. 

•See also In re Pine Street, i York Legal Rbcosd 
133, and Extension of Pine Street, id. 21, 



Coatesrille Gas Co. v. Chester County. 
Gas Company — Taxation of real estate 
of. 

A lot of land owned by an incorporated gas com- 
pany, on which are erected the works necessary for 
the manufacture and distribution of gas, and which 
is wholly included in the capi al stock of the company 
and on which a corporation tax is paid to the state 
and countYf is not made subject to taxation as real 
estate by Art. IX, Sees, x & 2, of the Constitution of 
Pennsylvania, or the Act of May 14, 1874. 

These sections of the Constitution merely impose 
restrictions on future legislation, and do not repeal 
any existing laws. 

The A«t of May 14, 1874. gjes no further than to 
declare what property shall not be exempt from taxa* 
tion. 

Error to the Common Pleas of Ches- 
ter county. 

The facts in this case, together with 
the opinion of the Court below, will be 
found in C.oatesville Gas Co. v. Chester 
County, 2 York Legal Record id. 

May 2, 1881. Mercur, J. The plain- 
tiff in errpr is a corporation chartered by 
special Act of Assembly in 1868, with 
the right and authority to supply the 
Borough of Coatesville and its vicinity 
with gas light ; but to be subject to and 
managed under the general Act of 1857. 



relating to gas companies. The corpora- 
tion owns a lot of land situate in the 
Borough of Coatesville, on which are 
erected a brick building containing its 
furnaces, retorts and machinery for man- 
ufacturing gas, and its reservior for re- 
taining and distributing the gas through 
pipes along the streets of said borough. 
This lot and the improvements are used 
only for the manufacturing and supply- 
ing of gas according to the corporate 
powers of the company, and they are 
necessary and indispensable therefor. 
The corporation is a stock company, and 
its revenues exceed its expenses, so that 
dividends are declared to its stockhold- 
ers. The lot described, with the improve- 
ments thereon, are a part of the capital 
stock of the corporation, and are wholly 
included within the same, and, as such, 
pay the usual state tax to the Common- 
wealth. The stock is owned by individ- 
uals, who are liable to pay, and do pay, 
taxes thereon to the State and to the 
County of Chester. 

The claim now is also to impose a 
county tax on the lot, as the real estate 
of the corporation. It is conceded that 
prior to the Constitution of 1874, the lot 
was not so chargeable under the author- 
ity of West Chester Gas Co. v. County 
of Chester, 6 Casey 232. It is, however, 
contended that it is taxable as real es- 
tate under Art. IX, Sections i & 2 of the 
present Constitution, and the Act of 14th 
May, 1874, passed to give effect thereto. 

It was held in Lehigh Iron Co. v. 
Lower Macungie Township, 31 P. F. 
Smith, 482; and in Indiana County v. 
Agricultural Society, 4 Norris 357, that 
these provisions of the constitution did 
not execute themselves so as to repeal 
any existing laws providing for the as- 
sessment, and collection of taxes. These 
sections like many others, merely impose 
restriction on future legislation, when It 
should thereafter be enacted. Perkins v. 
Slack, 5 Norris 570; Commonwealth ex 
rel. Chase v, Harding, 6 Id. 343. 

Conceding that this property of the 
corporation is liable to taxation under 
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the Act of 14th May, 1874, the question 
is, in what manner? Is the object of that 
act to provide a mode of taxing or to 
declare what shall not be exempt from 
taxation? As we have already shown, 
this lot constitutes a part of the stock of 
the corporation which already paid a tax 
thereon to the Commonwealth, and the 
owners of the stock paid taxes thereon 
to the county. — We fail to discover any- 
thing in the Act indicating an intention 
to impose double taxation on this lot. It 
is indispensably necessary to enable the 
corporation to execute the office or ful- 
fill the purpose for which it was charter- 
ed. It was held in Lehigh Coal & Nav- 
igation Co. V. Northampton County, 8 
W. & S. 334, that the road bed, berme- 
bank and tow path of an incorporated 
<:anal were not taxable as land under the 
Act of 15th April, 1834. — Nor were the 
water stations nor depots of a railroad 
corporation; Railroad v, Berks County, 
6 Barr 70. Nor the toll house of a canal 
company so built as to be also occupied 
as the family residence of the collector. 
Nor the reservoirs of the canal and the 
machinery for raising cars; Wayne 
County V. Delaware & Hudson Canal 
Co., 3 Harris 351. Nor were the works 
of an incorporated Gas Company West 
Chester Gas Co. v. County of Chester, 
^upra. Yet the Act of 1834 expressly 
inade "all houses, lands, lots of ground 
. . . mills and manufactories of all de- 
scriptions, &c.," liable to taxation. The 
principle which appears to be recognized 
is that the public works of a corporation 
used as such, with their necessary ap- 
purtenances, shall be exempt from taxa- 
iton as land, but be subject to it in an- 
other form ; and that a Gas Company so 
far partakes of the nature of a corpora- 
tion for public purposes as to be subject 
to the same rule; Northampton County 
V, Lehigh Coal & Nav. Co., 24 P. F. 
Smith 461 ; Same v. Easton Gas Co., i 
Chester County Reports 157. 

It was urged that this lot is taxable as 
real estate of the Company, for county 
purposes, under authority of Chadwick 



V, Magines, 8 W. N. C. 451. The facts 
in that case were very different from 
those in this case. There the corpora- 
tion was not a stock company, and paid 
no taxes in any form to the state under 
the general corporation tax laws of the 
Commonwealth. It was, then, an at- 
tempt to escape all taxation. As the spe- 
cific property was not of the class which 
the constitution or the statute exempted 
from all taxation, it was properly held 
liable. It is true, some remarks of the 
judge who delivered the opinion would 
indicate additional reasons for the judg- 
ment, yet the fact of exemption from all 
other taxes is made prominent. It is 
there said, "surely it was never intended 
that such a corporation should be ex- 
empt from all taxation, while others are 
compelled to bear their share of the pub- 
lic burden." 

In the present case, the corporation 
does bear such a share of the public bur- 
dens as the legislature has imposed on 
the class of corporations to which it be- 
longs. We think the learned judge err- 
ed in entering judgment in favor of the 
defendant in error. 

Judgment reversed, and judgment in 
favor of the plaintiff in error, with full 
j costs, according to the case stated. 

! There was a little sensation in a dull 
I session of the Superior Court of Pitts- 
I field, Mass., the other day, when a law- 
yer, in presenting his case to the jury, 
said : "Gentlemen, my client has been ac- 
cused of stealing watermelons; the dis- 
pute between the parties in this case be- 
gan with an accusation of such theft. It 
was a boyish trick, as you all know, and 
probably all of you, gentlemen, have 
stolen zvatermelons/' The court smiled 
and frowned, the bar grinned almost out 
loud, and the jury looked as though 
whatever they had done they didn't want 
to be twitted of it, and they promptly 
brought in a verdict for the other side. 
Does forbearance become a sufficient 
consideration when it ceases to be a 
virtue ? 



Digitized by 



Google 



YORK LEGAL RECORD. 



51 



YORK LEGAL RECORD. 



Vol. II. THURSDAY, JUNE a, 1881. No. 13. 



COMMON PLEAS. 



Weiser, Son & Carl v. Myers and Myers. 
AMdavit of defence — Sufficiency of. 

A paper accompanyinff the note on which suit was 
brought, settinff torth tnat it was given for "Hall's 
Force Pump Washeri" is not such notice that it was 
given for a patent right as will enable the promisaor 
to make a defence thereto against a bona Hd* pur- 
chaser for value. 

Rule for judgment for want of a suffi- 
cient affidavit of defence. 

Blackford & Stewart for rule. 

H. L. Fisher, contra. 

WiCKES, A. L. J. The affidavit in this 
case is that the notes were given for the 
right to use and vend a patent invention, 
and therefore within the act of April 12, 
1872, and the words "given for a patent 
right," were not written or printed on 
the face of the note as required by the I 
act. 

These notes were transferred by the 
payee to the plaintiffs, and the only ques- 
tion is, had the plaintiffs such notice of 
the consideration, as renders them sub- 
ject to the "same defence as if in the 
hands of the original holder or owner." 

It is not questioned that the sole ob- 
ject of the legislature in requiring the 
words, "given for a patent right," writ- 
ten or printed on the face of the note, 
was to give notice of the consideration 
to all persons who might afterwards take 
the paper, and hence, notice given in any 
other way, as by publication in the news- 
paper, or by private memorandum, 
would answer precisely the same pur- 
pose. 

The only question is as to its suffi- 
ciency in this case. When the notes were 
made, a paper called a "Certificate and 
Property Statement" accompanied them, 
which is in the following words : "Town- 
ship of Warrington, County of York, 
State of Pennsylvania, July 18, 1877. 
This is to certify that I, Frederick My- 
ers, have this day given two promissory 

E— Vol. II. 



notes for HalVs Force Pump Washer, 
bearing even date herewith, signed with 
my proper signature for the payment of 
the sum of two hundred and forty dol- 
lars, payable to A. W. Hall, or his order, 
4 & 8 months after date at ist National 
Bank of York, Pa., and for the purpose 
of obtaining the aforesaid credit, I have 
stated to A. W. Hall, or his agent, and 
hereby certify that I own real estate, 100 
acres of land worth $3,000 dollars, and 
personal property worth $500 dollars, 
and that the aforesaid property is free 
and unencumbered." 

Parties who invoke the aid of this act, 
it has been said by one of the Courts, 
must bring themselves strictly within its 
provisions — ^but whether this is the true 
rule of construction or not, what is there 
on the face of this paper to convey notice 
to the plaintiffs that the notes were given 
for a panent right — ^the language is for 
"Hall's Force Pump Washers," the word 
''patent" does not occur, and if it had, 
what reason is there why one may not 
buy patented articles and give his notes 
for them — certainly such notes would 
not be within the terms of the act of 
1872. It is the patent right, not patented 
article which the law contemplates. It 
is doubtless a hard case that the maker 
of these notes should lose his money — 
but "tVa lex scripta est" — and we can 
only administer the law as it is. 

Rule absolute. 



Paup Y. HttUvbiialu 

Estoppel — Waiver of right. 

Estoppel cannot take place where the truth of the 
facts is, by the party to be leatopped, made the rery 
issue to be tried. 

A party will not be held to have waived a right un- 
less It appears that he knew his rights and intended 
to waive them. 

Rule to Open judgment. 

W. F. Bay Stewart for rule. 

W. C, Chapman, contra. 

WiCKES, A. L. J. After a careful ex- 
amination of this case we perceive no 
valid reason why this defendant should 
not have an opportunity to present his 
claim against the estate of Catharine 
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Paup. The only reason suggested is the 
settlement, which it is alleged he made 
with the administrator. But the difficulty 
is that he swears, his various claims did 
not enter into that settlement, and no one 
who has testified pretends that they did. 
Conceding that the paper signed by him 
in which he speaks of a settlement of all 
mutual claims and demands between 
himself and the estate, would be conclu- 
sive against him did he not allege under j 
oath fraud or mistake, he insists, that he 
did not comprehend its full meaning, 
and further insists that it did not em- 
brace and was not intended to em- 
brace his claims against the estate. A 
paper of that character may always be 
inquired into, upon the ground of fraud 
or mistake. 

The doctrine of estoppel is relied on, 
but estoppel cannot take place where the 
truth of the facts is by the party to be 
estopped made the very issue to be tried ; 
nor is any one held to have waived a 
right unless it appear that he knew his 
rights and intended to waive them and 
this defendant swears he did not. These 
are familiar rules of law, and need no 
elaboration. 

In Musser r. Oliver, 9 Harris 362, a 
ward, after attaining full age, declared 
she had received all that was due her by 
her guardian, and gave him her receipt 
in full, upon the strength of which the 
administrators made distribution: but it 
was held she was not estopped from 
claiming from the administrators the 
amount finally decreed her, they having 
made distribution of the assets without 
having taken refunding bonds. The fail- 
ure to take refunding bonds was only 
important in fixing the liability of the 
administrators, and does not destroy the 
application of the principle of that case 
to the one before us, as to the operation 
of the doctrine of estoppel. 

An administrator need not pay the 
debts of a decedent, and ought not to do 
so where the estate is insolvent. His 
only safe course is to preserve the fund 
for distribution by an auditor, and until 



the fund is thus legally distributed a 
creditor may come in with his demands. 
But the evidence shows that there was 
real as well as personal estate, so that no 
special hardship is entailed upon the ad- 
ministrator. 

We think the qestions of fact in this 
case should be determined by a jury. 

Rule absolute. 



Markline v. Myers. 
Justice of the Peace — Appeal from. 

In an action of troycr and conversion brought be- 
fore a Justice of the Peace, to recorer the value of 
twenty turkeys at $i.oo each, the matter was referred 
to Referees, who awarded the plaintiff fifteen doUara. 
HxLD, that an aopcal would not lie from this juds- 
ment, either by plaintiff or defendant. 

Rule to strike off appeal. 

D. K. Trimmer for rule. 

C. M. Wolff, contra. 

Fisher, P. J. In this case the plaintiff 
brought an action of trover and conver- 
sion before a Justice of the Peace, 
against the defendants, for twenty-one 
turkeys, valued at one dollar each. The 
case was referred to referees, who re- 
ported in favor of the plaintiff fifteen 
dollars, from which judgment the de- 
fendants appealed. The same having 
been entered in the records of the Court 
of Common Pleas, the plaintiff moved 
to strike it off on the ground that the 
judgment was final and could not be ap- 
pealed from. 

In Cook V, Dunkle, i Casey 342, it is 
said "there is no case to be found in our 
reports were the plaintiffs have been 
allowed an appeal from a judgment en- 
tered by a justice of the peace or alder- 
man, upon an award of referees, unless 
he has lost, taking his demand as the 
standard of his rights more than ($20) 
twenty dollars, and this is supported by 
cases too numerous to be cited in this 
opinion. 

The act of the 20th of March, 1845, 
Section III, P. L., page 189, gives the 
defendant an appeal where the plaintiff 
has one but if the plaintiffs cannot ap- 
peal, the defendant can not. 

In the present case the plaintiff's claim 
was for twenty-one dollars, the award 
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was fifteen, and as the amount of her 

claim was not reduced twenty dollars, 

she could not appeal, and as she could 

not under the ruling of the case cited, 

the defendants can not. The appeal in 

this case must be stricken off, at the cost 

of the defendants. 

Rule to show cause why the appeal 

should not be stricken off made absolute, 

and the defendants are ordered to pay 

the costs. 

■ ♦ ■ 

Com. ex rel. Ernst v. Metzger. 

Summary conviction — SufRciency of 
record. 

An action to recover the penalty imposed for driv- 
ing through a toll-gate without paying toll must be 
brought in the name of the company to whom the 
penalty is to be paid. 

Certiorari to Solomon Myers, Esq. 

W. H, Kain for certiorari. 

WiCKES, A. L. J. The action in this 
case is improperly brought at the in- 
stance of John Ernst, a toll-gate keeper 
of the York and Gettysburg Turnpike 
Company. The penalty sought to be re- 
covered is to be "forfeited and paid to 
the use of the company" by the terms of 
the act, and hence the suit to recover it 
must be brought in the name of the com- 
pany or for its use. An act like this 
must be strictly followed. There are 
other irregularities apparent on the face 
of this record, which it is not important 
should be discussed, as the one pointed 
out is sufficient to set aside the proceed- 
ings — ^but it is important a record in a 
case like this should show that the of- 
fence was committed within the jurisdic- 
tion of the justice, and the record before 
us does not, unless the information be 
called to its aid. 

Proceedings before the justice are set 
aside.* 

• See Com. ex rel. Lewis v. FUnchbaugh, t YoaK 
Legal Recoid i. 

■ m ■ 

C. P. of Chester Co. 

Com. ez reL v. Longenecker. 

The sureties on an administration bond are liable 
for a failure by the administrator to deliTir to the 
widow of the decedent money or goods set apart to 
her for $300 election. 

Such failure on the part of the administrator is a 
failure "well and truly to administer the goods" ac* 
cording to law and the condition ot his ttonO. 



This was an action of debt on the ad- 
ministration bond brought in the name 
of the Commonwealth at the suggestion 
of the widow of the decedent against the 
administrator and his sureties. 

The facts sufficiently appear in the 
opinion of the court. 

Butler, P. J. The court was request- 
ed to charge that the plaintiff cannot re- 
cover on the evidence presented. The 
point was reserved. 

It is urged that the suit is premature, 
inasmuch as no recovery has been had 
against the administrator, and, also, that 
the failure of the administrator com- 
plained of is not covered by the bond. 

The administrator absconded prior to 
the date of suit; and the plaintiff was 
thus excused from pursuing him. 

We think the bond covers the failure 
complained of. By virtue of his office, 
the administrator obtained dominion 
over all the decedent's goods and effects. 
He took possession, as it was his duty to 
do. Whether the widow would be en- 
titled to any part of it, was uncertain. 
Until demand for, and confirmation of, 
an appraisement, she could receive noth- 
ing. If she failed to make such demand, 
or the court failed to confirm the ap- 
praisement (as in Odiorne's Appeal, and 
other cases), he is responsible for the 
property to other persons. We need 
pursue the subject no further. The bond 
covers all property that may lawfully go 
into the administrator's hands, and en- 
ures to the benefit of all persons inter- 
ested in it. Here the administrator held 
the property (out of which the complaint 
arises) subject to the widow's rights 
under the statute. When the court ad- 
judged it to her, by confirmation of the 
appraisement, his duty was to withdraw 
from and deliver it. His failure to do so 
was a failure "well and truly to adminis- 
ter the goods," according to the law and 
the condition of his bond. That the 
property was, in part or wholly, money, 
does not affect the result. It is held to 
be unnecessary to appraise money. But 
it was the administrator's duty to take 
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possession of the entire estate and await 
the widow's demand, and, if it should be 
resisted, further await the decision of 
the court. 

The point is disaffirmed. 

■ m ■ 

Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Administration — Joint and separate, — 
Joint administration involves joint liabil- 
ity ; and the interest of both the individu- 
als concerned, and of the estate, forbid 
it, unless the parties mutually agree to 
accept the trust. Two separate and co- 
ordinate administrations on the same es- 
tate cannot be granted under the law of 
this State. — Brubaker^s Appeal, 12 Lan- 
caster Bar 201. 

Exemption — Attachment of wages for 
board, — A defendant in a judgment ob- 
tained for board is entitled to the benefit 
of the exemption of three hundred dol- 
lars on an execution attachment issued 
in pursuance of the Act of May 8, 1876, 
(P. L. 139) against wages. — Blythan v. 
Rescorla, (Luzerne C. P.) 10 Luzerne 
Legal Register 124. 

Judgment against wife — When it will 
be too late to take advantage of improper 
judgment against the zvife, — A party 
bound by recognizance as bail for stay of 
execution in a judgment against a hus- 
band and his wife, cannot, after the stay 
has expired, relieve himself from liabil- 
ity by showing that the judgment was 
improperly taken against the wife. — 
Jones V. Raiguel, 2 Schuylkill Legal 
Record 89. 

Justice of the Peace — Proceedings be- 
fore. — After a hearing before a Justice 
of the Peace is concluded, additional tes- 
timony cannot properly be received in the 
absence of the opposite party, without a 
reopening of the proceedings and notice. 
Parol evidence is sometimes received, on 
hearing of certiorari, not as to the merits 
of the case, but to show what took place 



before the justice, and his conduct. — 
Com. ex rel. v. King, (Chester C. P.) i 
Chester Co. Reports 203. 

Mortgage — Fraudulent — Rights of 
assignee of. — The assignee of a mort- 
gage procured from a married woman 
on her separate real estate by fraud, co- 
ercion, and without consideration (of 
which the mortgagee had full knowl- 
edge, and in which fraud and coercion 
he participated), if not affected by the 
equities existing between the mortgagor 
and mortgagee, of which he had no no- 
tice, is, at least, compelled to show the 
circumstances under which the assign- 
ment was made, and the consideration 
therefor. — Hoffsomer v. Smith et ux., 
(Luzerne C. P.) 10 Luzerne Legal Reg- 
ister 121. 

Negligence — Province of Court and 
Jury. — Negligence is a question for the 
jury, if there be reasonable doubt as to 
the facts tending to prove it, or as to the 
just inferences to be drawn therefrom. 
If the facts are admitted or ascertained, 
and no inference of negligence could 
reasonably be deduced, it is the duty of 
the court to declare the law thereon, and 
take the question away from the jury. — 
Baker v. Fehr et al., 38 Legal Intelli- 
gencer 204. 

Negligence — What is not contribu- 
tory. — It is not contributory negligence 
for a passenger to stand up on a ferry 
boat while in motion, so that she was 
thrown by an unusually violent landing 
of the boat, although if seated she would 
not have been injured. — Ferry Company 
V. Monaghan, 38 Legal Intelligencer 205. 

Register — Granting of letters by — 
Review of. — ^Where the class entitled to 
administer consists of more than one 
person, the register may grant letters to 
all jointly, or to such one as, in his dis- 
cretion, will most faithfully execute the 
trust, to the exclusion of the others ; and, 
when properly exercised, his action is 
not reviewable by either the Orphans' 
Court or the Supreme Court. — Brubak- 
er's Appeal, 12 Lancaster Bar 201. 
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SUPREME COURT. 



Kraber's Appeal. 
Ore Lease — Mined with advantage — 
Construction of. 

A clauae in an ore lemse stipulating that if the 
Icweet could not "get out two thousand to.is gross 
per year, that there was a deficiency of ore or water, 
that two thousand tons could not be mined with ad- 
vantage, then the parties of the second part shall pay 
for the ore mined by them at one do.lar p.r ton, as 
aforesaid," goes in relief of the kssees if by the 
scarcity of ore or water 2000 tons cannot be advant- 
ageously mined, but what can be ad van ageously mined 
must be paid for. 

In a suit in equity brought by the lessees to have 
the lease cancelled, and to restrain the lessors from 
proceeding further in an action at law to recover the 
royalty due under said lease, the Master in Chancery 
found that there was plenty of ore to answer the con- 
tract, and that thoujB^h poor in ouality, and not profit- 
able to be worked in seasons of low prices, yet it is 
not wholly unfit to be worked, and cannot be pro- 
nounced to be so tmmerchantable as to be a sub- 
stance different from that contracted for. Held, that 
under such a state of the case, the petition prayed for 
must be refused. 

Writ of error from the judgment, and 
appeal from the decree of the Court of 
Common Pleas of York County. 

By an article of agreement dated July 
18, 1868, Louis J. Dellone and I. C. Del- 
lone leased a piece of land containing 
twelve acres in Heidelberg township, 
York county, to Henry Kraber and C. 
M. Nes, for the purpose of digging, min- 
ing, washing and carrying away iron ore 
therefrom. The lessees were to erect a 
steam engine and other necessary ma- 
chinery, and agreed to mine two thou- 
sand tons of ore per annum, and pay a 
royalty of one dollar for every ton of ore 
dug and mined, in quarterly pa)rments. 
They further agreed that they would pay 
to the lessors not less than $2000 each 
year whether they mined 2000 tons or 
not "provided that quantity is to be 
had, and can be got out of the said de- 
mised premises in each year, and pro- 
vided also, that a sufficient quantity of 
water can be had on the said field to 
wash such ore as shall be necessary with 
the lump ore to make up the two thou- 
sand tons per annum." At the end of the 
lease is another clause as follows : "And 
if the parties of the second part can not 



get out two thousand tons gross per 
year, that there was a deficiency of ore, 
or water, that two thousand tons could 
not be mined with advantage, then the 
parties of the second part shall pay for 
the ore mined by them at one dollar per 
ton as aforesaid." — Kraber and Nes en- 
tered upon the premises in August, 1868, 
and commenced operations. They con- 
tinued mining ore till about April 16, 
1868, when The Thomas Iron Company, 
who had purchased a large number of 
leases from them, including this one, 
commenced to mine on this property, 
and continued their operations till Au- 
gust 18, 1869. The transfer of this lease 
appears to have been made to The 
Thomas Iron Company on May 10, 1869. 

The Thomas Iron Company quit work 
on August 18, 1869, alleging that the 
quality of the ore had deteriorated to 
such an extent as to render the working 
of the mine unprofitable, and offering to 
cancel and surrender the lease and deliv- 
er possession of the premises. 

The lessors brought an action at law 
against Kraber and Nes, the original 
lessees, to recover one quarter's royalty 
(the royalty on 500 tons of ore which 
the lessors alleged the lessees could have 
mined in that time), and recovered a ver- 
dict in their favor and against the de- 
fendants of $589.83. A motion for a new 
trial was overruled, and judgment en- 
tered thereon, whereupon the present 
writ of error issued. 

Pending the motion for a new trial in 
the action at law, the lessees, Kraber and 
Nes and the Thomas Iron Company, 
filed a bill in equity against the lessors, 
setting forth inter alia, the above facts, 
and averring that owing to the unmer- 
chantable character of the ore they sus- 
tained great loss and damage in working 
the same, and prayed the Court for a de- 
cree ordering the lease to be delivered up 
for cancellation, as unjust and inequit- 
able, and restraining the defendants (les- 
sors) from proceeding further in the ac- 
tion of law already instituted by them 
against the plaintiffs (lessees). 
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The answer of the defendants (les- 
sors) denied the unmerchantability of 
the ore, admitted the bringing of the ac- 
tion at law, and averred that such a de- 
fence could have been made in a suit at 
law, and that the plaintiffs had not stated 
such a case as entitled them to relief. 

The report of a Master in Chancery 
found that there was plenty of ore to 
answer the contract, and that though 
poor in quality, and not profitable to be 
worked in seasons of low prices, yet it is 
not wholly unfit to be worked, and can 
not be pronounced to be so unmerchant- 
able as to be a substance different from 
that contracted for. He therefore re- 
ported that a decree should be made or- 
dering the plaintiff's bill to be dismissed 
with costs. 

The Court below, Fisher. P. J., filed 
the following opinion: 

We affirm the report of Thomas E. 
Cochran, Esq., the Master in the case, 
for the following reasons: 

First, Because the party plaintiff can 
make every defense that could be made 
were suit brought on each payment when 
it becomes due, as stipulated in the lease, 
and because the defendants in this bill 
would be deprived of the privilege of 
showing that at certain times the ore 
could be mined and disposed of to ad- 
vantage, although it might not be mar- 
ketable at other times, depending upon 
the demand or want of demand for iron, 
should they be enjoined from proceed- 
ing at common law to enforce their 
claim. 

Our opinion is that in any one year or 
years in which the ore was marketable 
and could be used to advantage that the 
plaintiffs in the bill would be obliged to 
pay the defendants the amount stipulat- 
ed in the lease. 

Second. Because the evidence is too 
vague, uncertain and contradictory to 
enable us to make a decree in favor of 
the bill, and because also there is not that 
preponderance of evidence on the part 
of the Complainants in this bill as re- 



quired to enable the Court to grant the 
relief asked for. 

And now, to wit, March i8th, 1878, 
bill dismissed and Complainants directed 
to pay the costs. 

From this decree this appeal was 
taken. 

H. L. Fisher and W. C. Chapman for 
appellants and plaintiffs in error. 

John Gibson, H. M. North and /. W. 
Simonton for appellees and defendants 
in error. 

Per Curiam. We think the interpre- 
tation of the agreement given to it by 
the court below was substantially cor- 
rect. — The concluding part of the agree- 
ment, properly interpreted would read 
as if written thus : "and if the parties of 
the second part cannot get out two thou- 
sand tons gross per year, because of a 
deficiency of ore or of water, so that two 
thousand tons cannot be mined with ad- 
vantage, then the parties of the second 
part shall pay for the ore mined by them 
at one dollar per ton as aforesaid." The 
clause evidently goes in relief of the les- 
sees if by the scarcity of ore or of water, 
2000 tons cannot be advantageously min- 
ed, but what can be mined advantage- 
ously must be paid for. The verdict of 
the jury in the case at law establishes 
the plaintiffs' right to recover and the 
judgment must be affirmed. 

In the equity case there is more diffi- 
culty owing to the closeness of the facts 
and the difficulty the master had in 
reaching and stating an entirely clear 
conclusion. Yet we think his conclusion 
did not reach the point of finding that 
the ore had deteriorated so far as to be- 
come entirely, or substantially, unfit for 
furnace use. Indeed he does not posi- 
tively find that there was much deterior- 
ation, while it is conceded that the top 
ore was good when the contract was ex- 
ecuted. His finding went so far as the 
evidence would seem to justify him ; and 
the result is this, that there is plenty of 
ore to answer the contract, and that 
though poor in quality, and not profit- 
able to be worked in seasons of low 
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prices, yet it is not wholly unfit to be 
worked, and cannot be pronounced to be 
so unmerchantable as to be a substance 
different from that contracted for. What 
future experiments may prove to be its 
real character we cannot say, but must 
decide upon the present state of the case. 
Decree affirmed with costs to be paid by 
the appellant and the appeal is dismissed. 

A motion was made for a re-argument, 
which was granted, and after argument, 
the court filed the following decree : 

May 2^, 1881. Per Curiam. After 
having heard the very full and able re- 
argument of this appeal our opinion re- 
mains unchanged. Decree as originally 
entered to stand. 



Bressler's Appeal. 
Evidence — Burden of Proof. 

A claimant in an assigned estate proved that he 
was to receive $12.50 per month from the assignor 
for his services. He admitted that he lived in the 
assignor's bouse without paying rent therefor, and 
also that he practiced dentistry to some extent. Held, 
that the presumption was against free rent, and that 
the claim was properly disallowed. 

Appeal from the decree of the Court 
of Common Pleas of York County. 

The facts are as follows: 

George Pollinger and wife executed 
a voluntary deed of assignment for the 
benefit of creditors on the 9th day of 
September, 1878, to Wasfiington Wil- 
liams and Andrew Epply. The said as- 
signees sold the real and personal prop- 
erty and filed an account of their admin- 
istration of said trust in said Court of 
Common Pleas. 

Upon the confirmation of said account 
the Court appointed an auditor to dis- 
tribute the balance to those legally en- 
titled thereto. At the time of said as- 
signment there were liens against this 
real estate in amount exceeding that for 
which it was sold, under order of Court. 
The said appellant, prior to said assign- 
ment, had removed to the farm of said 
assignor under a contract to do the gen- 
eral farm work for $12.50 per month, 
and there was due said appellant at the 
time of said assignment, under said con- 
tract, the sum of $187.50. 

The report of the Auditor, disposing 
of the various questions raised at the dis- 



tribution, will be found in Pollinger's 
Estate, I York Legal Record 197. That 
portion of it referring to the question 
raised in this case, is as follows : 

"J. T. Bressler presented a claim of 
$187.50 for labor performed for the as- 
signor, and for which he demands a pref- 
erence to the amount of $100. It ap- 
pears, from the claimant's testimony, 
that he moved on the farm of the assign- 
or, his father-in-law, on the 6th day of 
June, 1873, under a contract to do the 
general farm work on the same at $12.50 
per month. He remained on the farm 
until June 6th, and soon thereafter mov- 
ed to York. About the ist of January, 
1875, he returned to the farm for the 
same purpose, and under the same con- 
tract as before. He remained on the 
farm until April ist, 1876, and for this 
last period he claims payment. It ap- 
pears that in addition to the farm work 
he also practiced dentistry to some ex- 
tent by consent of Mr. Pollinger. Dur- 
ing the last term he paid no rent to Mr. 
Pollinger, and as the claimant did not 
say that he was to get $12.50, and also 
rent free, the presumption is against free 
rent. When asked how he supported 
himself and family during the time 'he 
got no wages, he replied that he did some 
dentistry and sold a few sewing ma- 
chines; subsequently he denied be- 
ing an agent for sewing machines 
that year; and he also failed to 
show that his profits from dentistry were 
sufficient to support himself and family. 
Taking into consideration all the facts 
and circumstances connected with this 
claim, your auditor is of the opinion it 
should not be allowed." 

The exceptions filed to the report were 
dismissed by the Court (see Pollinger's 
Estate, supra) and the report confirmed, 
from which decree this appeal was taken. 

W, H, Kain for appellant. 

May 23, 1881. Per Curiam. Assum- 
ing the facts as reported by the Auditor, 
we think he arrived at the right conclu- 
sion that defendant had no claim for 
which he was entitled to a preference 
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from the assigned estate. We think with 
him that the presumption was not that 
he was to pay no rent. The appellant 
was "bound to make out a case and he 
failed to do so. 

Decree affirmed and appeal dismissed 
at the cost of the appellant. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Evidence — Burden of Proof. — Where 
the freehold is situate in the county, and 
the defendant swears that there are no 
incumbrances upon it, the burden of 
showing that judgments against one of 
his name are liens upon it is imposed on 
the plaintiff. — Henry et ux. v. Flanagan, 
(Luzerne C. P.) lo Luzerne Legal Reg- 
ister 128. 

Insurance — Increase of risk. — Where 
a policy of insurance contained a provi- 
sion that an increase of the risk, without 
the written consent of the secretary, 
would avoid the policy, it was held that 
plaintiff could not recover where the risk 
was afterwards increased, without the 
consent of the secretary ; even though at 
the time the insurance was affected, the 
agent was informed of the contemplated 
change, and actually did charge a higher 
premium on that account. — Insurance 
Co., V. Horan, 2 Schuylkill Legal Rec- 
ord 95. 

Execution — Sale of land after expira- 
tion of lien of judgment. — Where lands 
have been extended by an inquest at an 
annual rental, a vend. ex. cannot be is- 
sued for the sale thereof after the lien of 
the judgment on which it is issued has 
expired, and there has been no revival. 
Under the act of March 26th, 1827, the 
lien of the judgment must be kept alive, 
notwithstanding any process of execu- 
tion upon it. If that is not done, the 
right to isue execution for the sale of 



lands upon which it was a lien expires 
at the end of five years from the date of 
its entry. The money arising from the 
half-yearly installments under an exten- 
sion is payable, not necessarily to the 
plaintiff in the writ under which the 
lands were extended, but to the lien cred- 
itors in the order of priority of liens. — 
Reynolds' Appeal, 10 Luzerne Legal 
Register 129. 

Unincorporated associations — Lodge 
of Free Masons — Liabilities of. — A 
charitable, benevolent and social associa- 
tion, such as a lodge of Free Masons, is 
not a common partnership, but partakes 
more of the character of a club than of a 
trading association. If the Lodge pur- 
chase real estate, erect buildings, or bor- 
dow money on credit, only those mem- 
bers who participate in the enterprise, 
either by assenting to the undertaking 
or by subsequently ratifying it, are liable 
for the debts contracted therein. Where, 
in such a venture, certain of the mem- 
bers affixed to a pecuniary obligation 
the common seal of the Lodge, which 
was not used by the order for such a 
purpose, the members who advised the 
affixing of the seal as well as the 
officers who attached it, are bound by it. 
Where suit was brought on such an in- 
strument and judgment recovered against 
the Lodge without naming the members, 
such judgment is not a bar to a recov- 
ery in a suit on the same instrument 
against the individual members. — Ash 
et al. V. Guide, i Chester County Re- 
ports 205. 

■ m ■ 

A NEGRO witness, on a horse trial in 
a New Jersey court, was asked to ex- 
plain the difference between a box stall 
and a common stall. Straightening him- 
self up, pointed to the square enclosure 
in which the judge was seated, and said, 
"Dat ar's what I calls a box stall dere 
whar dat old boss is sittin' !" It took the 
sheriff some time to restore order in that 
court. 

The law of Juries — "Many are called, 
but few are chosen." 
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Reehlins ▼. Byers et aL 
Fraud — Conveyance of land from Son 
to Father — Requisite proof of fraud 
and collusion. 

W. H. T., being heavily indebted, and apprehend* 
ins that his property would be seized by a creditor 
who was about to obtain judgment against him, con- 
veyed all his real estate unto his father. The deed 
contained a receipt for the [layment of the purchase 
money in fulL but the subscribing witnesses only saw 
part of it paid. Previous to this sale, W. H. T.. had 
tried to borrow monev from one Creep, and failing 
to do so, offered to sell the property for considerably 
less than that named in the deed. Shortly after this, 
and also prior to the sale, I. T., the father of W. H. 
T., and the grantee in the alleged fraudulent deed, 
attempted to borrow some money 4rom the said Creep, 
and also failed. It was also proven that I. T., short- 
ly after the suit brought by one of the creditors of 
W. H. T.. asainst him (W. H. T.,) said that the said 
creditor would find out "what he would make out of 
that." **The longest pole will knock the persimmons." 
Held, affirming the Court below, there was sufficient 
evidence of fraud and collusion between W. H. T. 
and I, T., to submit to the jury. 

Upon a question of this kind the evidence must 
necessarily be allowed a wide scope. Any evidence of 
complicity being given, the acts and declarations of 
both parties are admissible. 

Writ of error to the Court of Common 
Pleas of York County. 

The facts in this case are as follows: 
William H. Taylor is a resident of 
Newberry township, York county, Pa., 
and in the year 1876 and for some time 
prior thereto, he had been engaged in 
business in the village of Newberry in 
said township and owned real estate. A 
part of his real estate he sold to William 
H. Brinton, prior to that year, taking a 
part of the consideration in a judgment 
note against the purchaser. On April i, 
1873, William H. Taylor became surety 
for A. B. Kurtz on a note to Joel Brin- 
ton for $1000. Several years thereafter, 
Kurtz absconded, leaving his debts un- 
paid. Isaac Taylor, the father of Wil- 
liam H. Taylor, also resided in said 
township and owned real estate. Some 
time in the spring of the year 1876, Wil- 
liam H. Taylor made an effort to borrow 
money. He applied to John W. Creep, 
but Creep had none at that time and 
could not accommodate him. He then of- 
fered to sell Creep his house and lot for 
the sum of $800, but Creep, not wishing 
to buy more property at that time, de- 
clined to purchase. On June 23, 1876 J 



William H. Taylor sold said house and 
lot and also the tract of woodland men- 
tioned in the writ to his father, Isaac 
Tayk)r, for the sum of $1350. The deed 
was signed and delivered in the pres- 
ence of two witnesses and acknowledged 
before J. H. Stonesifer, a Justice of the 
Peace. The deed was recorded in the 
office for recording deeds for York 
county. There was on the deed a receipt 
for the whole of the purchase money, 
signed by William H. Tayk)r, but the 
justice who took the acknowledgment 
and witnessed the receipt did not see the 
purchase money paid in full. He saw 
some six or eight hundred dollars of the 
purchase money paid over by Isaac Tay- 
lor to William H. Taylor. The 
justice counted the money at Isaac's 
request and paid it over to Wil- 
liam H. Taylor. Isaac said, when he 
paid over the part of the money, in the 
justice's presence "that he had been dis- 
appointed but he would get the balance 
before night.*' When William received 
the money he called up his sister Mrs. 
Meredith, who held a note against him. 
— She produced the note. They calcu- 
lated the interest due on it and he paid 
her a considerable sum on it, if not the 
entire amount due. The deed was deliv- 
ered and the payment made late in the 
day and the witnesses left the house, 
without seeing the balance of the pur- 
chase money paid. No obligation for 
the unpaid purchase money was giv- 
en in the presence of the witnesses, 
and it does not appear, except from the 
receipt on the deed, whether the whole 
purchase money was paid or not. Some 
time after William H. Taylor offered to 
sell his house to Jorn W. Creep, Isaac 
Taylor applied to him to borrow money. 
He did not name any amount, he desired 
to borrow, nor did he say what he want- 
ed with the money. Mr. Creep, however, 
could not accommodate him, but propos- 
ed, if it was necessary to have the money, 
to assist him in procuring it from the 
bank. He did not get any money from 
Mr. Creep, or from the bank, with 
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Creep's assistance. In a conversation 
between Isaac Taylor and Wm. R. By- 
ers, Isaac said Brinton had sued Wm. H. 
Taylor on that Kurtz note, and that "he 
will find out what he will make out of 
that." "The longest pole will knock the 
persimmons." 

On the loth of April, 1876, Joel Brin- 
ton brought suit against William H. 
Taylor on the note on which he was 
surety for Kurtz. The suit was referred 
to arbitrators, who on June 27, 1876, 
filed an award against William H. Tay- 
lor for the sum of $1,134.50. An appeal 
was taken to the Court of Common Pleas 
and after trial, judg^nent was entered 
against him, on February 26, 1879, for 
$1,174.00 and costs. On March 5, 1877, 
a /?. fa, to No. 76 of April term, A. D. 
1887, was issued and the property con- 
veyed as above mentioned, by William 
H. Taylor to Isaac Taylor, was levied 
upon and condemned. On June 2, 1877, 
on venditioni exponas No. 17 of July 
term, 1867, the property was sold by the 
sheriflF of York county, as the property 
of William H. Taylor to said Joel Brin- 
ton for the sum of $722.00. After the 
delivery of the deed by the sheriff to said 
Joel Brinton, he caused proceedings to 
be instituted before two justices of the 
peace, against William H. Taylor, and 
he was put out of posession and Joel 
Brinton put into possession. 

On December 28, 1877, Isaac Taylor 
executed and delivered to said C. F. 
Reehling the plaintiff, a deed of volun- 
tary assignment for the benefit of the 
creditors of said Isaac Taylor. The in- 
ventory and appraisement of his estate j 
showed that his estate was worth over 
six thousand dollars. 

On the trial the defendants attacked I 
the deed of William H. Taylor to Isaac 1 
Taylor, alleging that the same was 
fraudulent and collusive, and of no val- 
idity, so far as the defendants are con- 
cerned. The plaintiflF contended that 
there was not sufficient evidence of fraud 
or collusion, at least so far as Isaac Tay- 
lor, the grantee in the deed, is concerned, 



to submit to the jury, and requested the 
Court to instruct the jury to find for the 
plaintiff. This was refused, and the 
Court, W'cKES, A. L. J., charged the 
Jury as follows: 
Gentlemen of the Jury: 

The statute of 13 Eliz., which defend- 
ants have invoked and rely upon in this 
case, avoids all feoffments, conveyances, 
&c., made with an intent to delay, hinder 
and defraud creditors or others of their 
just and lawful actions, suits, &c., as 
fraudulent and covinous against the per- 
son or persons, his or their heirs, whose 
suits, actions, or debts by such guileful 
and covinous practices, shall or may be 
delayed, hindered or defrauded, saving 
only such conveyances, and upon good 
consideration and bona Me, as shall be 
made to any person who shall not have, 
at the time of such conveyance, any no- 
tice or knowledge of such covinous in- 
tent. This law is in full force in Penn- 
sylvania. The question for you to ascer- 
tain from the evidence is whether the de- 
fendants have shown .that the convey- 
ance by W. H. Taylor to his father, 
Isaac Taylor, is within its scope and 
meaning. Before you can find that it is, 
you must be satisfied from the evidence : 
First, that Wm. H. Taylor, the grantor 
in the deed which was executed on June 
23, 1876, was moved by a fraudulent and 
covinous purpose to hinder, delay or de- 
fraud Joel Brinton from the collection 
of the debt due him, in making the con- 
veyance to his father — and secondly that 
Isaac Taylor to whom he conveyed, was 
acting in concert and collusion with him, 
animated in the same guilty purpose to 
hinder, by fraudulent means, this same 
creditor Brinton, from securing and col- 
lecting his debt. 

It will not do that you believe one of 
the parties, W. H. Taylor, guilty of the 
fraud, unless you further believe the fa- 
ther, Isaac Taylor, was also a participa- 
tor in it. It is the corrupt combination 
between the two, which renders the con- 
veyance void as to W. H. Taylor's cred- 
itors. 
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Fraud, as I have said, is alleged — it 
must be proved. It is familiar law, that 
it cannot be presumed — the burden of 
proving it is upon the party who asserts 
its existence — and this alleged fraud 
must be established either by direct 
proof or by facts which warrant a pre- 
sumption of its existence, clearly and 
conclusively proved (3 Norris 246). In 
other words, in the case you are now try- 
ii^g» you must find in the evidence direct 
proof of the fraudulent purpose of W. 
H. Taylor and his father, to hinder, de- 
lay or defraud Joel Brinton, a creditor, 
or you must find such facts, clearly and 
conclusively proven, as will justify you 
in presuming the existence of fraud on 
the part of the grantee and grantor in 
the deed of June 23, 1876. 

The defendants allege that the fraud- 
ulent intent is obvious from all the cir- 
cumstances of the case. They say it is 
proved by the evidence that W. H. Tay- 
lor was largely indebted to Brinton at 
the time he conveyed to his father, and 
they point to the judgment subsequently 
entered as the best evidence of the fact. 
They further allege, as an evidence of 
his fraudulent purpose that he executed 
the conveyance a few days before the 
award of the arbitrators was filed, thus 
seeking to place his property beyond 
Brinton's reach; but above all they rely 
upon the testimony of the witness For- 
tenbaugh, that Wm. H. Taylor declared 
to him "that he sold his property to get 
rid of paying bail money to Brinton" — 
and further that Fortenbaugh should go 
to Brinton and procure a settlement of 
the claim saying, "the way my property 
now stands I can do no business — I 
would like to get it back as I had it be- 
fore." There is no denial of the truth 
of this evidence — it stands uncontradict- 
ed in the case, and it is for you to say 
whether it satisfies you, that at the time 
Wm. H. Taylor conveyed the property 
in controversy to his father, his purpose 
was to hinder, delay and defraud Joel 
Brinton in the collection of his debt. 

If you shall be of that opinion then 
your duty will be to inquire further 



whether Isaac Taylor, the father, was an 
active participant in the perpetration of 
this fraud. As I have already said it is 
not enough that W. H. Taylor was a 
fraudulent grantor, but you must also be 
satisfied from the evidence that Isaac 
Taylor was a fraudulent grantee, before 
you can render a verdict for the defend- 
ants. 

I wish to impress upon you that the 
fraud of W. H. Taylor is only one ele- 
ment, necessary to be established before 
the defendants can claim your verdict. 
The other is, as I have said, the collu- 
sion of the father. 

If the case, as to Isaac Taylor, rested 
simply upon the feet of his relationship 
to the grantor — upon the occurrences at 
the time of the execution of the deed and 
his failure, unaccounted for, to pay the 
full amount of the purchase money or 
give security for it, and the various other 
matters which have been commented 
upon by counsel — and further upon his 
supposed insolvency as attested by his 
effort to borrow money about that time, 
and his subsequent assignment for the 
benefit of his creditors, I would, without 
hesitation say that the evidence fell be- 
low the measure of proof necessary to 
justify a conclusion that the purchase of 
this property was the result of a fraudu- 
lent purpose on the part of Isaac Taylor. 

But in addition to the other facts and 
circumstances in the case, and which it is 
alleged gives additional force to them, 
we have the testimony of the witness By- 
ers, that Isaac Taylor said to him in the 
spring of 1876, "William had got into 
trouble — that Brinton had sued him on 
that Kurtz note — that he would find out 
what he would make out of that — that the 
longest pole would knock the persim- 
mons." 

So far as this languae^e indicates 
a mere knowledge on the part of 
Isaac, that his son was being press- 
ed by a creditor, it signifies little 
or nothing from which fraud could 
be presumed. If he stood in the po- 
sition of a creditor, we might under- 
stand that it only meant that he would, 
by superior vigilance, secure his claim; 
but there is no evidence in the case that 
the father and son occupied the relation 
of debtor and creditor. 
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It is simply the case of a father who, 
with full knowledge that his son has been 
sued, declares that the creditor will see 
what he will make by his suit, "that the 
longest pole will knock the persim- 
mons;" and shortly after using this 
equivocal language, and immediately be- 
fore the suit ripens into a judgment, and 
without any previous agreement of which 
we have any evidence, proceeds to pur- 
chase the very property the suitor was 
seeking a lien upon, and by means of that 
purchase, if it is permitted to stand, pre- 
vents the creditor from collecting his 
debt. 

I am asked to say that all this means 
nothing from which a jury can be per- 
mitted to draw an inference of fraud, and 
that there is nothing to submit to your 
consideration. 

The case has impressed me differently. 

If "direct proof* of a fraudulent com- 
bination between the grantor and grantee 
is necessary, then the position is well 
taken for no such "direct proof* exists 
in this case. But if fraud may be pre- 
sumed from facts clearly and distinctly 
proven, as the soundest authorities de- 
clare, then you are entitled to say wheth- 
er the uncontradicted evidence submitted 
warrants such a presumption. (lo Har- 
ris 183. 2 Norris 182.) 

The integrity of this transaction is 
thus submitted to your consideration and 
decision. 

It is not my purpose to interpret the 
evidence for you ; nor do I desire for one 
moment, to suggest what meaning you 
shall attach to it. 

It is for you to say whether the pur- 
chase was honestly made by the father; 
if it was, he is entitled to hold the prop- 
erty, and no amount of fraud on the part 
of his son can vitiate his title. 

The purchase upon its face was fair, 
and nothing short of a clear preponder- 
ance of evidence will suffice to justify 
you in finding otherwise. But if you are 
satisfied, after considering the facts and 
circumstances in the case, that father and 
son were both moved by an iniquitous 
purpose; that Isaac Taylor bought the 
property to aid William H. Taylor in 
cheating his creditor Brinton, then his 
title is void, and your verdict will be for 
the defendants. 

It is only proper I should instruct you 



as to the relation of parent and child, 
which the parties to this alleged fraudu- 
lent transaction bear to each other. When 
this case was before us on a former occa- 
sion, I said to the jury, "that fraud is not 
to be presumed simply because of the re- 
lation of father and son — although it is 
true that transactions of this clmracter 
are to be more closely scanned when the 
parties occupy that relation." 

In this it seems I was in error. I had 
certainly understood the doctrine of a 
j bead roll of case to be, that when fraud is 
I alleged, the relation of the parties is a 
. pertinent inquiry. Not of course as indi- 
I eating fraud apart from other facts, but 
' a circumstance the jury was fairly en- 
titled to consider. 

The Supreme Court, however, in this 
case, speaking of "business dealings be- 
tween parents and children and other 
near relatives," takes occasion to say, 
"they must be treated just as are the 
transactions between ordinary debtors 
and creditors. — As in the latter case, 
were the bona fides of such transactions 
is attacked, the fraud alleged must be 
clearly and distinctly proved, so likewise 
in the former." This is the latest utter- 
ance of that Court, and of course bind- 
ing upon us all. 

The verdict was for the defendants. — 
A motion for a new trial was overruled, 
judgment entered on the verdict, and 
this writ of error taken. 

E, IV, Spangler and Cochran & Hay 
for plaintiffs in error. 

H. L. Fisher and IV. C. Chapman for 
defendants in error. 

May 23, 1881. Per Curiam. This 
case has been here once before.* We 
then thought that there was no sufficient 
evidence of fraud to submit to the jury. 
— ^There was additional evidence given at 
the last trial — sufficient to submit to the 
jury — of complicity between the grantor 
and the grantee of the deed of June 23, 
1876. Upon such a question, the evidence 
must necessarily be allowed a wide 
scope. Any evidence of combination be- 
ing given, the acts and declarations of 
both parties are admissible. We find no 
error in the ruling of the Court admit- 
ting evidence, and the case was fairly 
submitted to the jury in the charge. 
Judgment affirmed. 



I • Reehling, assignee of Taylor, v. Byers, 
Legal Record, 53. 
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Vol. II. THURSDAY, JONE aj, 1881. No. i«. 



SUPREME COURT. 



Lehr's AppeaL 

Petition for review — When it cannot be 
entertained — Defects in. 

A petition for a review of an auditor's report, was 
presented after the confirmation of the report and 
the payment of the amounts awarded to the various 
distributees, and the signing of their discharges for 
the same. Held, reversing the Court below, that the 
petition was filed too late, and could not be enter- 
tained. 

The petition in this case was defective in that it 
did not allege that the balance found to be due on 
the executor's account was not paid over by the ac- 
countants. 

A petition for review is in the nature of a bill in 
equity, and must set out all things necessary to give 
the Court jurisdiction. 

By the Cou«t below: The testator in his will 
devised to his nephew. Adam Lehr. two tracts of 
land, subject to the payment of one hundred dollars 
per acre, the second of which containing about sixty- 
six acres and seventy-seven perches was the one on 
which he charged for John and nis children, the 
amount mentioned in the auditor's reports and the 
Court's opinion. He directed his executors to "col- 
lect all his property and estate,'* "and as soon there- 
after as it can be most conveniently done to the best 
advantage to sell and convert the same into money, 
and to collect from the nephews all that may be then 
payable of the price of tne lands devised to them, 
and to distribute the whole amongst the children of 
my deceased brother John, or their descendants in the 
manner hereinafter directed." After providing for 
the children of Lucinda Hoff, a deceased daughter of 
his brother John, by directing that the sum of twenty- 
one hundred dollars should be taken out of the money 
charged on his land, and specially ordering how it 
should be divided among them, and if all should die 
under ai years of age, and without issue, the sum 
so retained for them should immediately go to such 
of the children of his said brother Tohn. or their 
descendants, as may then be living, in the manner and 
proportions thereinafter directed, as to the residue of 
saia remainder. Then he added: "All the residue of 
said remainder shall go to the rest of the children of 
my said brother John, or their descendants per stirpes 
and not per capita, however remote in degree^ who 
may be living at the termination of the aforesaid life 
estate, excluding the descendants of Lucinda Hoff, 
who are fully provided for." Then he directs the 
shares of Mrs. Martin and Julia Bower, daughters of 
John, to be retained, and the interest paid to them 
during life. He follows that up immediately with a 
direction that the shares of the Hoff children and 
Mrs. Martin and Mrs. Bower shall remain charged 
with their interest, on the three devises of his real 
estate (two to Adam and one to Charles Lehr, 
nephews), until paid according to his will. Then 
follows this provision: "Regarding the second devise 
to my nephew, Adam Lehr, of the sixty-six acres and 
seventy-seven o^erches, and my nephew, John Lehr, 
his brother I do hereby give and bequeath, order and 
direct as follows — that is to say, after deducting from 
the amount of the valuation I have put upon the 
lands embraced in that devise the aggregate of the 
sum of money already charged on said lands, the 
said Adam shaU pay annually unto his said brother 
John, during his life time, the interest on the residue 
of said valuation, at six per cent, per annum, and at 
the death of said John shall pa^r the principal of said 
residue unto the children of said John, or their des- 
cendants living at his death, and If there be none 
such, then the principal to go to the descendants of 
my brother John then living, excluding the descend- 
ants of Lucinda Hoff, and be distributed in their case 
in the manner hereinbefore directed as to the re- 
mainder of my estate." Held, that John was entitled 
to a full share absolutely of all the other part of the 
testator's entire estate, in addition to the amount 
charged on Adam's tract No. a. 



Appeal from the decree of the Or- 
phans' Court of York county. 

The facts in this case are as follows: 
Philip Lehr, a farmer residing a few 
miles north of the Borough of York, 
made his will May 15, i860, which, after 
his death, was duly admitted to probate 
the 7th day of August, 1865, by the Reg- 
ister of Wills for York County and let- 
ters testamentary were, on the same day, 
granted thereon to Adam Lehr and Dan- 
iel Heckert, the executors named therein. 
The executors filed their administration 
account in the Register's office July 27, 
1867, which was presented to, and con- 
firmed by the Orphans' Court, by which 
an auditor was appointed September 18, 
1866, to distribute the balance on the 
account. The auditor filed his report, 
in Court Nov. 22, 1866, and the report, 
which under the rules of Court was open 
to exception for three weeks, became at 
the end of that time absolutely confirm- 
ed, without objection or exception. The 
executor, thereafter, on the 20th day of 
December, 1866, paid to the legatees of 
the testator the amounts awarded to 
them by said report, and took their re- 
leases for those amounts, which were 
duly recorded. Thus matters stood until 
May 30, 1867, when John Lehr, one of 
the legatees, filed a petition in the Or- 
phans* Court of York County, in which 
he complained that there was error in the 
report of the amount awarded to him, 
and asked the Court to recommit the re- 
port to the auditor for review, and the 
Court granted a rule to show cause 
why the confirmation of the report 
should not be opened, &c. On the sec- 
ond day of September, 1867, Adam 
Lehr, both an executor and legatee, 
whose interests were affected by the pro- 
ceeding, and Daniel Heckert, his co-ex- 
ecutor, filed an answer in which they de- 
nied, among other things, that there was 
error in the auditor's report, as alleged 
by the petitioner, and stated that the re- 
port had been absolutely confirmed with- 
out objection, and that they had paid 'out 
the money awarded to the legatees and 
received their releases. John having set 
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up, by way of excuse or explanation, for 
his tardiness in filing his petition, that 
Adam had dissuaded him from appear- 
ing before the auditor, told him that all 
would be right, and that he (John) re- 
sided in Dauphin county, 30 miles above 
Harrisburg, while the proceedings in 
distribution were going on, Adam, in the 
answer, denied that he had dissuaded 
John from appearing before the auditor, 
and told him that all would be right, and 
also averred that he had told the peti- 
tioner, and the other legatees, before he 
had made settlement with them, or paid 
out any of the money awarded to them, 
that they should go and look for them- 
selves, and that the petitioner had been 
in York October 6 and November 25, 
1866, and was residing near York on and 
after December 12, 1866, before the re- 
port of the auditor had been absolutely 
confirmed. 

On the 7th day of July, A. D. 1868, 
the Orphans' Court recommitted the re- 
port a distribution conformably to the 
views expressed in its annexed opinion 
(hereinafter printed) which views were 
as follows : "As regards the construction 
given by the auditor to the devise to 
John Lehr, in the will of Philip Lehr, we 
think he was in error. We think, that 
in addition to the life interest in the pro- 
ceeds of a portion of the valuation of the 
tract containing sixty-six acres and sev- 
enty-seven perches, devised to Adam 
Lehr, he is entitled to a full share of all 
the remainder of the estate." 

In compliance with the directions of 
the Court, the auditor proceeded to re- 
hear the matter, and on the 9th day of 
December, 1868, filed his amended re- 
port, in which, in accordance with the 
instructions given to him by the court, 
he awarded that John Lehr should not 
only receive the interest during life, of 
the amount directed to be charged on 
tract No. 2, devised to Adam Lehr, and 
his children should receive the principal 
thereof, at his death, but also that John 
should receive a full share with the other 
legatees, of the remainder of the testa- 



tor's estate. Exceptions were filed to this 
report on behalf of Adam Lehr, and 
other legatees, the first of which was in 
substance that the Court had no jurisdic- 
tion to make the said order and decree of 
July 7, 1868, and to order the auditor to 
rehear his former report, and report a 
distribution in conformity with the views 
of the Court contained in said decree. 
Secondly, that said distribution was er- 
roneous and not in conformity to the 
provisions of the last will and testament 
of Philip Lehr, deceased, and thirdly, 
that the distribution was erroneous and 
with legal authority in requiring Adam 
! Lehr to refund and pay over to John 
j Lehr, or his assigns, the sum of $456.- 
45/^, and also to pay over to John Lehr, 
or his assigns, on behalf of Julia Bower, 
the sum of $218.80, and on behalf of 
Susan Martin, the like sum of $218.80. 
On the 27th day of March, A. D. 1881, 
the exceptions were dismissed and report 
confirmed by the Court. From this de- 
cree the present appeal is taken. 

[The provisions of the will are given 
in the fourth syllabus, and need not be 
repeated here.] 

The opinion of the Court below, Fish- 
er, P. J., in opening the first report, is 
as follows: 

The petitioner claims a rehearing on 
two grounds. The first is that the sum 
of three hundred dollars given to him by 
the testator in his life time, was not al- 
lowed to petitioner by the auditor. 

Secondly, because the right of the pe- 
titioner to a portion of the residue of the 
estate, was disregarded by the auditor 
in his report. 

As regards the three hundred dollars, 
we think the petitioner has no right to 
the money claimed. That it was in- 
tended for him originally, there can be 
no doubt; for the evidence is it was a 
gift inter vivos and not delivered to pe- 
titioner, but to another person for his 
use, and was afterwards recalled or re- 
voked. 

To make it good, there must have been 
an actual delivery to the beneficiary, and 
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until delivered the donor had the right 
to recall it. This doctrine is too well es- 
taiblished in this State to need any cita- 
tion of authorities to sustain it. 

As regards the construction given by 
the auditor to the devise to John Lehr, 
in the will of Philip Lehr, we think he 
was in error. We think, that in addition 
to the life interest in the proceeds of a 
portion of the valuation of the tract con- 
taining sixty-six acres and seventy-seven 
perches, devised to Adam Lehr, he is en- 
titled to a full share of all the remainder 
of the estate. 

By the will John Lehr was made a re- 
siduary legatee by force of the words, 
"to distribute the whole amongst the 
children of my deceased brother John, or 
their descendants, in the manner herein- 
after directed," and then inter alia, he di- 
rected that "all the residue shall go to 
the children of my said brother John, or 
their descendants, per stirpes and not 
per capita, however remote in degree, 
who may be living at the termination of 
the aforesaid life estate." 

Thus the testator made a complete dis- 
position of all his estate except the resi- 
due to be paid out of the sixty-six acres 
and seventy-seven perches ; that he gives 
to petitioner. The construction given to 
the will by the auditor, gives him only a 
life estate in the residue of this share, 
nothing more. 

We think him entitled to this in addi- 
tion to a full share of the other property 
as one of the residuary legatees. 

The difficulty about this matter is not 
in the construction of the will, but arises 
from the fact that the executors have 
paid out the funds in their hands, ac- 
cording to the decree of distribution re- 
ported by the auditor, and confirmed by 
the court. 

Should this court not be able for this 
reason to correct the report of the audi- 
tors, in our opinion great injustice will 
be done to petitioner. 

If any way can be devised that will do 
justice between the parties and not pre- 
judice the executors, it ought to be 



adopted. We have therefore come to the 
conclusion to recommit the report of the 
auditor, with directions to report a distri- 
bution according to the views of the 
Court, expressed in this opinion. 

To the end that all persons interested 
may be made parties to the proceedings, 
we will also direct that the auditor issue 
his citation commanding all parties inter- 
ested in this matter to appear before him 
at a certain time and place to be fixed 
by him, and to become parties to this 
proceeding if they think proper, and 
when and where he will rehear this dis- 
tribution. 

After the report is made, we will allow 
any persons interested to file exceptions 
to the same. If confirmed we will award 
restitution by the executors, of the part 
improperly awarded to them and will 
direct that restitution be made by each 
of the other legatees of the amounts im- 
properly awarded to them, and if not re- 
funded will issue attachments or execu- 
tions to enforce the decree. 

By this method we think justice may 
be done to John Lehr, the petitioner, 
without doing injury to the executors. 
If we have erred in opening the decree, 
the parties interested may appeal to the 
Supreme Court, which will review our 
decree. 

Cochran & Hay for appellant. 

The law, in doubtful cases, leans In 
favor of a distribution as nearly con- 
formable to the general rules of inherit- 
ance as possible: 

Amelia Smith's Appeal* 11 Harris 9. 

The presumption is in favor of equity 
in the distribution: 

Weber's Appeal, 5 Harris 474. 

Final decrees may be corrected, if 
nothing has been done under the decree 
to prevent it: 

Bishop's Appeal, 2 Casey 470. 

A petition for review under the act of 
1840 must allege that the balance found 
due by the decree was not paid over by 
the accountant: 

Russell's Appeal, 10 Casey 269. 

W. C. Chapman for appellee. 

When two distinct gifts of different 
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amounts are given by the same will, with 
nothing more to explain them, both gifts 
shall take effect. 

Where both gifts are not ejusdem 
generis, the one is not merged in the 
other, but the latter shall be regarded as 
cumulative : 

2 Williams on Executors, ii6o-2 EdL 1859. 
2 Rop. on Leg. 24, Sec. iii. 
Yorkncy v. Hansard, 3 Hare 621. 
Curry v. Pile, 2 Bro. C. C. 225. 

The appellant's own authorities show 
that the Court below had the power to 
open the decree and grant a rehearing. 

^ June 15, 1881. Gordon, J. The exec- 
utors of Philip Lehr's estate filed ac- 
count, in the register's office of York 
County, on the 27th of July, 1866, which 
was duly presented to the Orphans' 
Court and confirmed. An auditor was 
appointed, September 18, 1866, to distri- 
bute the balance of money found to be in 
their hands. On the 22nd of the succeed- 
ing November the auditor filed his re- 
port, which was, so far as appears by the 
record, confirmed without opposition, 
and in December following, the execu- 
tors distributed the money in their 
hands to the legatees as directed by the 
decree of the Court. Thus was the matter 
fully closed up in regular order in ac- 
cordance with the terms and conditions 
prescribed by the Act of Assembly. 

Then on the 9th of May, 1867, we have 
the petition of John Lehr, the appellee, 
for a review of the previous proceedings, 
on the ground that the auditor had mis- 

. construed the will of Philip Lehr, and 
that, he, the petitioner, had not received 
as much of the estate as lawfully belon- 
gd to him. This petition was entertained 
by the Court, which, after reviewing the 
former report, came to the conclusion 
that it was wrong and referred it back 
to the auditor with directions to rehear 
the parties, and make distribution ac- 
cording to the principles expressed in 
the opinion of the learned Judge who de- 
livered it. On the 9th of December this 
second report of the auditor was filed, 
and upon it the decree was rendered 
which is the subject of the present ap- 
peal. 



Now it may be that the interpretation 
of Philip Lehr's will, put upon it by the 
learned Judge of the Orphans' Court, 
was the right one, and that the appellant, 
had he presented his claim in time, 
would have been entitled to the full 
amount awarded to him by the Court's 
decree. This, however, is a matter, 
which we do not propose to discuss, 
since the discussion would be fruitless. 
The appellee's petition for a review 
came too late, and it was in itself totally 
defective — hence, it ought not to have 
been entertained. This proceeding is un- 
der the Act of 13th of October, 1840, 
which provides for petitions of review, 
and gives the judges of the Orphans' 
Court, power to open their decrees of 
confirmation, and to re-examine the ac- 
counts of executors, administrators and 
guardians. But the proviso to that Act 
expressly stipulates that its provisions 
shall not extend to any case where the 
balance found due shall have been ac- 
tually paid and discharged. 

As in the case in hand, distribution 
had been made by the executors to the 
parties entitled under the original de- 
cree, it is very clear, if we are to be gov- 
erned by the statute, that the Court had 
no jurisdiction to entertain the petition 
— hence its decree thereon was void and 
of no eflfect. 

Moreover, the petition is defective in 
this that it did not allege that the bal- 
ance found to be due was not paid over 
by the accountants. The petition is in 
the nature of a bill in equity, and must 
set out all things necessary to give the 
Court jurisdiction; here, however, the 
one thing of others, necessary to give 
the Court jurisdiction is omitted. This 
was of itself, fatal to the plaintiff's case, 
and his petition for this reason, were 
there none other, ought to have been re- 
fused; Russell's Administrators' Ap- 
peal, 10 Casey 258. 

The decree of the Court below is now- 
reversed and set aside, and the petition 
of the plaintiflF dismissed at the cost of 
the appellee. 
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Vol. II. THURSDAY, JUNE 30, 1881. No. 17. 



SUPREME COURT. 



Road in Heidelberg Township. 

Road law — Power of re-viewers to 
amend report. 

The reviewers in their report having failed to state 
whether they had endeavored to obtain releases for 
any damages occasioned by the proposed opening of 
the road, the report was re-committed to them with 
instructions to complv with the provisions of the 
third section of the Act of 17 February, i860, and 
report their proceedings to the Court. In this second 
report they sUted that they "gave notice of the time 
and place of meeting," and proceeded to award dam- 
ages. Held, affirming the Court below, that the 
Court had the power to re-commit the report to the 
re-viewers for that purpose, and that such proceed- 
ings did not constitute an alias view. 

Certiorari to the Court of Quarter 
Sessions of York County. 

The report of the viewers appointed 
to view and lay out the road in contro- 
versy in this case, was set aside, owing 
to misdescription of the termini. A pe- 
tition for review was then presented, 
and an order of review granted. In their 
report, the reviewers failed to state 
whether or not they had considered the 
question of damages, and endeavored to 
obtain releases therefore. To this report 
the following exceptions were filed: 

1st. The record does not show that any 
petition was ever presented to the Court 
of Quarter Sessions of the Peace of 
York county, praying for an order to re- 
view, as stated in the order. 

2nd. There having been no petition 
presented to the Quarter Sessions Court 
for an order to review, the Court had no 
jurisdiction to grant the order of review, 
and all the proceedings under said order, 
as well as the order itself, are illegal, ir- 
regular and void. 

3rd. The viewers have not considered 
the question of damages as imposed 
upon them by the order of Court and the 
Act of Assembly. 

4th. The report of viewers does not 
show that the viewers made any effort 
to obtain releases for damages claimed, 

F— Vol. II. 



or that any one claimed damages, or 
otherwise. 

On represenation by counsel for the 
road that the words "Orphans' Court" 
in the heading of the petition was a 
lapsus penna, the petition was allowed to 
be amended. The counsel for the ex- 
ceptant then filed the following motion: 

And now to wit, February 21, 1880, 
Blackford & Stewart, attorneys for ex- 
ceptant, respectfully move the Court to 
recommit the report above mentioned to 
the reviewers for amendment according 
to the terms of the loth Section of the 
Act of 17th February, A. D. i860, en- 
titled "An Act relating to Roads and 
Brides in the County of York. 

The following opinion and decree was 
afterward made by the Court, Fisher, 
P. J.: 

In this case exceptions were filed to 
the report of the reviewers. On the ar- 
gument of the case the counsel for the 
road asked the Court to amend the peti- 
tion, nunc pro tunc, as he had inadvert- 
ently addressed the petition to the Or- 
phans' Court, instead of the Court of 
Quarter Sessions, and made affidavit to 
that effect of that mistake. The petition 
was actually filed in the Court of Quar- 
ter Sessions, the reviewers appointed by 
the same Court and the report was there 
presented and filed. We think the 
amendment ought to be allowed, and di- 
rect the words Orphans' Court to be 
stricken from the petition, and the 
words Quarter Sessions be used instead 
of said words Orphans' Court. — But no 
erasures or interlineations are to be 
made on the petition, but the order of 
the Court be written by the clerk on the 
back of the petition, and on the motion 
and on the minutes of the Court. 

At the same argument a motion was 
made by the exceptants to have the pro- 
ceedings recommitted to the reviewers, 
to enable them to amend their report by 
showing their non-compliance or com- 
pliance with the 3d Section of Act of 
17th of February, i860. We think this 
ought to be done, as the reviewers did 
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not assess any damages, and that the 
parties interested may possibly have 
been entitled to them, had they had a 
proper opportunity to have the question 
decided by the reviewers. 

And now to wit, May 24th, 1880, the 
report recommitted to the reviewers with 
directions to comply with the provisions 
of the 3rd Section of the Act of 17th 
February, i860, and report their pro- 
ceedings to the Court. 

Under this order, the reviewers re- 
ported in substance as follows: 

That they were all duly sworn or af- 
firmed according to law, that due and 
legal notice of the time and place of their 
meeting for the purpose of performing 
their duties under the above order of the 
Court was given, and that the land own- 
ers through whose premises the propos- 
ed road passes, were all duly notified 
thereof ; that in accordance with the pro- 
visions of the said third section of the 
Act of Assembly, they endeavored to ob- 
tain releases of damages from the per- 
sons through whose lands said road 
would pass, and that Susan Forry "late 
Susan Miller," Henry L. Bowman, Sam- 
uel Bowman, Andrew Rudisill, and Wil- 
liam Haffer refused to release their 
claims to damages, and David Becker, 
William Bittinger and William Flick- 
inger were not present at the view ; that 
thereupon the said reviewers proceeded 
to assess the said damages so refused to 
be released, and did assess the same, tak- 
ing into view the advantages as well as 
the disadvantages arising from the lo- 
cation of said road, as follows, viz: 
Susan Forry, thirteen dollars and thirty- 
three cents. Henry L. Bowman, twenty, 
Samuel Bowman, twenty dollars, An- 
drew Rudisill, thirteen dollars and thir- 
ty-three cents, David Becker, five dol- 
lars, HaflFer and Bittinger, eighty dol- 
lars, and Haffer and Flickinger, twenty- 
six dollars and sixty-seven cents, and 
the other land owners through which 
said road passes are petitioners, and 
therefore not entitled to any damages. 



And they further report that they 
make this report to said Court as an 
amendment to their report filed in said 
Court June i6th, 1879, and that the said 
road is of such public utility that the 
damages should be paid by the county. 

To this report the following excep- 
tions were filed : 

1st. The said Henry L. Bowman re- 
news and insists upon all the exceptions 
filed by him to the said first report. 

2nd. The Court had no power to di- 
rect the viewers to perform the acts and 
things which they have done and per- 
formed as shown by said amended re- 
port and therefore said amended report 
is illegal, void and a nullity. 

3rd. The Court had no power to direct 
the report to be recommitted to the view- 
ers "with directions to comply with the 
provisions of the 3d Section of the Act 
of 17th of February, i860, and report 
their proceedings to the Court," and 
therefore the proceedings under said or- 
der are void and illegal. 

4th. The effect of the said order of the 
Court was to grant an alias view, which 
is expressly forbidden by the Act of As- 
sembly. 

5. The whole proceeding is grossly il- 
legal, irregular and unauthorized. 

The exceptions, after argument and 
reargument, were dismissed and the re- 
port confirmed, whereupon the present 
writ of certiorari was taken. 

Blackford & Stavart for appellant. 

The reviewers did not consider the 
question of damages, nor endeavor to 
obtain releases therefor, as imposed 
upon them by the order of Court, and 
the Act of Assembly. This was an un- 
questionable part of their duty: 

Act 17th February, i860, P. L. 6a, Section 3d. 

It was as much a part of their duty to 
obtain releases for damages or assess 
the same as it was to lay out the road : 

Baldwin and ^nowden Road. 3d Gr. 62. 

A report of viewers was fatally de- 
fective for the reason that the viewers 
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had not considered the question of dam- 
ages nor obtained releases: 

Koad in Cogan House Township, 7 W. N. C. 257. 

Thie Court was asked to recommit the 
report for amendment, according to the 
terms of the tenth section of the Act of 
17th February, i860, instead of which 
they were directed to comply with the 
provisions of the third section of the 
same act, and report their proceedings 
to the Court. This the Court had no 
power to do. 

The proceedings were in effect an 
Mas view, which is expressly forbidden : 

Act 17 Febniary, i860. Sec. 10 P. L. 63. 

5. //. Forry qnd W, C. Chapman for 
appellee. 

The viewers said in their report that 
they did "not find any land owners over I 
which said road is laid out are entitled i 
to damages by laying out said road." | 
This shows that they did consider the | 
question of damages, and hence the cases | 
cited by the appellant on that subject j 
are not applicable. i 

The real ground of complaint of the \ 
appellant in this case is that he was not ! 
allowed sufficient damages. His remedy i 
for this was by an application for a re- - 
review, not by the exception to the re- ; 
port of the reviewers: j 

Road in Chartier's Township, 10 Casey 413. 

The Court of Quarter Sessions had 
the power to recommit the report to the j 
reviewers for amendment: 

Act 17 February, i860, Sec. 10. 

This is also the practice under the 
general road law of 1836: 

Potts' Appeal, 3 Harris 414. ' 

New Hanover Road« 6 Harris 220, 

Even if these proceedings under the 
second order constituted an alias review, 
such a review can be held: 

Act S3 February 1870, P. L. aa8. 

May 16, 1881. Per Curiam. We 
cannot doubt the power of the Court to 
recommit the report to the reviewers for 
amendment, and if, as it would seem, 
this was done on the motion of the ex- 



ceptant it does not lie in his mouth to 
complain of the recommitment. This 
effect certainly was not an alias view — 
and the reviewers had a right to correct 
their former report on the subject of 
damages — which was what the exceptant 
asked for. 



COMMON PLEAS. 



C. p. of 



Schuylkill Co. 

Bums y. Commonwealth. 

A drug^st who sells patent medicine is obliged to 
pay the license fee, in addition to that paid by him 
as a druggist. 

Appeal from the decision of the Mer- 
cantile Appraiser. 

Pershing, P. J. The appeal in this 
case sets forth that J. Kellar Bums, the 
appellant, is appraised and assessed $5 
for the sale of patent medicines ; that he 
is a regular apothecary at Minersville, 
and retails patent medicines out of his 
store as is done by all the apothecaries 
and druggists in Schuylkill county and 
the State. He denies that the sale of 
patent medicines made him liable to pay 
a license fee to the Commonwealth in ad- 
dition to that paid by him in pursuit of 
his business as apothecary and druggist. 
By the provisions of the Act of 10 April, 
1849, (Purd. Dig. 1 129, pi. I and 2), 
vendors of merchandise who sold patent 
medicine were required to take out a 
separate license for the right to sell such 
medicines, the fee for which was based 
on the amount of sales, the lowest being 
$5. From the payment of this license 
the Act excepted "regular apothecaries 
for the sale of simple medicines, the pre- 
scriptions of physicians and the com- 
pounds of the pharmacopoeia." — ^This 
Act of 1849 is entitled "an Act to create 
a sinking fund, and to provide for the 
gradual and certain extinguishment of 
the debt of the Commonwealth." The 
Act of 22d April, 1858, (P. L. 468), is 
entitled "an Act to establish a sinking 
fund for the payment of the public 
debt," and provides in its ninth section 
(not given in Purdon's Digest), "that 
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the sinking fund Act of 1849, and all 
laws inconsistent herewith are hereby 
repealed." This would be decisive in fa- 
vor of the appellant were it not for the 
fact that the first section of this same 
Act specifically appropriates to the sink- 
ing fund the revenue from "patent med- 
icine licenses." This confusing legisla- 
tion has proven troublesome to the 
Courts. This same question of the lia- 
bility of a druggist to pay this patent 
medicine license was before this Court 
on appeal in 1879, and was then decided 
in favor of the Commonwealth, not- 
withstanding our attention was specially 
called to a decision made previously by 
the Courts of Allegheny county, Penn- 
sylvania, in which the assessment of this 
tax was set aside on the ground that the 
Act of 1849 was repealed by the Act of 
1858. The same conclusion, it appears, 
was reached by the Recorder of Phila- 
delphia, in the Commonwealth v. Mit- ' 
chell. Who shall decide when doctors 
disagree? is a question that yet awaits 
an answer. Fortunately when Judges i 
disagree the Supreme Court can be in- 
vited to settle the controversy. The pre- 
cise question now before us was decided 
by Judge Pearson in the Court of Com- j 
mon Pleas of Dauphin county in favor 
of the Commonwealth, on the appeal of * 
Gross & Son. The Supreme Court af- j 
firmed this ruling in an elaborate opin- 
ion by Justice Gordon, filed June 21, t 
1880. A reargument was awarded, j 
which was heard at the present term at 
Harrisburg, afd on May 31, 1881, the 1 
Supreme Court ordered that the judg- I 
ment entered on the fir»t argument 
should stand. (See Gross v. Common- , 
wealth. May T., 1880, not yet reported), t 
It follows from this that if the license | 
now paid by druggists is oppressive, an I 
appeal for relief must hereafter be made ; 
to the legislative instead of the judicial ' 
branch of the State government. Appeal 
dismissed at the costs of the appellant. 1 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Sheriff — Return of writ — Jurisdiction. 
— ^Judgment was obtained in the Court 
of Common Pleas No. i, of Philadelphia 
county, against a corporation having its 
principal office in that city. A testatum 
writ of execution issued against lands of 
defendant, in Westmoreland county. — 
Upon a conflict of jurisdiction arising 
between the Courts of Common Pleas of 
Philadelphia and Westmoreland county, 
over the fund derived from the sale un- 
der the writ: Held, that the sheriflF to 
whom a testatum writ of execution is 
delivered under the Act of June 16, 1836, 
must be ruled by the court out of which 
process issued to return the writ, before 
proceedings in the nature of an attach- 
ment against him specified by said act 
can be begun — Application by the sher- 
iflF to the court of the situs to take the 
acknowledgment of the sheriflF's deed 
after a sale, is a condition precedent to 
the vesting of any power in that court, 
but having thus acquired jurisdiction by 
virtue of the sheriflF's application, it may 
proceed to inquire into the validity of 
the sale, etc. The authority given by 
the act to the court of the situs, does not 
in the least depend upon the permission 
of the court whence the writ issued, or 
the consent of the parties in interest. 
The discretion to acknowledge the deed 
in the court of the situs, and to pay the 
fund therein, lies entirely with the sher- 
iflF, and his exercise of it enables the 
court of the situs to inquire into the val- 
idity of the sale and distribute the fund. 
— The sheriflF is in no default if he defers 
making his return into the court whence 
the writ issues, until his deed has been 
adknowledged in the court of the situs. — 
Borlin's Appeal, 11 Pittsburgh L^:al 
Journal 412. 



To call a North Carolina judge "a 
poverty stricken wretch," involves a suit 
of $20,000. 
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Vol. II. THURSDAY, JULY 7. 1881. No. 18. 



SUPREME COURT. 



Kister v. Reeser. 

Deed — Construction of — Reservation or 
exception. 

The clause of the deed in dispute is as follows: 
"This is part of a large tract of land of the said 
William Reeser, in Newberry township, the said 
William Reeser doth reserve a road ten feet wide 
along the line of Joseph Burger, to be shut at each 
end with a bar or gate." Hkld, reversing the Court 
below, that this clause was a reservation only, and 
would not sustain a claim to a right of way after the 
death of the grantor. 

The word "road" in this clause means the reserva- 
tion of a way. 

A reservation is the creation of a right or interest 
which had no prior existence as such in a thing or 
pari of a thing granted, and is distinguished from an 
exception in that it is of a new right or interest. 

An exception is always of part of the thing granted, 
it is of the whole of the part excepted. 

Writ of error to the Court of Com- 
mon Pleas of York County. 

On the 13th of September, A. D. 1865, 
William Reeser, of Newberry township, 
in the County of York, Pa., was the 
owner in fee o^ a tract of land, situate in 
said Newberry township, and on the day 
and year aforesaid, joined by his wife 
Elizabeth, by Deed granted and convey- 
ed unto Henry H. Drorbaugh, his heirs 
and assigns, nineteen acres and thirty- 
five perches of said tract of land. This 
deed of conveyance contained the fol- 
lowing words: "This is part of a large 
tract of land of the said William Reeser, 
in Newberry township, the said Wm. 
Reeser doth Reserve a road ten feet wide 
along the line of Joseph Burger, to be 
shut at each end with a Bar or gate." 
On the 13th day of November, A. D. 
1867, said Henry H. Drorbaugh, and 
Sarah, his wife, by their deed duly exe- 
cuted, granted and conveyed said 19 
acres and 35 perches of land to Isaac 
Frazer, his heirs and assigns. "This 
being the same tract of land that Wil- 
liam Reeser deeded to Henry H. Dror- 
baugh by deed dated the 30th day of 
September, A. D. One Thousand Eight 
Hundred and Sixty-Five, wherein said 



Wm. Reeser Reserves a road ten feet in 
width along the line of Joseph Burger's 
land, to be shut at each end with a bar 
or gate." 

On the 9th of December, A. D. 1867, 
Isaac Frazer and wife, by their Deed, 
duly executed, granted and conveyed the 
same tract of land to Isaac Kister, the 
Plaintiff in Error, his heirs and assigns. 
"This being the same tract of land that 
William Reeser deeded to Henry H. 
Drorbaugh by deed dated the 30th day 
of September, A. D. One Thousand 
Eight Hundred and Sixty-Five, wherein 
said William Reeser reserves a road ten 
feet in width along the line of Joseph 
Burger's land, to be closed at each end 
with a bar or gate." 

Isaac Kister, the Plaintiff in Error, 
went into the possession of said tract of 
land shortly after the delivery of the 
Deed to him in 1867, and has remained 
in possession since said time. 

William Reeser died in March, A. D. 
1862. 

William Reeser's rights under the 
reservation were not questioned during 
his lifetime. 

George Reeser, Sr., one of the De- 
fendants, became the owner of a portion 
of the remainder of the tract of Wm. 
Reeser, by deed from his father, William 
Reeser, dated the 3rd day of March, A. 
D. 1872, and continues to own the same 
and claims under the reservation in the 
Deed of said Wm. Reeser to Henry H. 
Drorbaugh, the use of a ten feet wide 
way over the land of Isaac Kister, the 
Plaintiff in Error, along the line of Jo- 
seph Burger. No mention of the privi- 
lege of any road is given or granted in 
Deed from William Reeser to said 
George Reeser. 

A few days before the day of April, 
A. D. 1880, Isaac Kister, the plaintiff, 
placed a permanent fence at each end of 
the line of reservation mentioned in the 
deed of Wm. Reeser to Drorbaugh. 

On the 27th day of April, 1880, the 
defendants in error and defendants be- 
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low pried up and broke down said fences 
of the plaintiff and entered upon his 
lands and drove a wagon and team 
across the same; and for this trespass 
this suit is brought to recover damages. 
To avoid controversy and save time on 
the trial of the case the damages were 
agreed upon by the parties to be $4.00. 

The following points were submitted 
to the Court below, by the plaintiff: 

1. That if the jury believe from the 
evidence that there was no road in exist- 
ence over the Plaintiff's close, along the 
Burger line, where the road is now 
claimed under the reservation in the 
deed from Reeser to Drorbaugh, at the 
time when said deed was executed, then 
the reservation in said deed does not ex- 
tend beyond the life of William Reeser, 
deceased, and ceased and determined 
with his death on the day of March, 
A. D. 1872, and the defendants have not 
justified the trespass proven in this case ; 
and the plaintiff is entitled to recover. 

2. That if the jury believe that the de- 
fendants, or any of them, did drive over 
the close now owned by the plaintiff, be- 
fore the execution of the deed from Ree- 
ser to Drorbaugh, while the 19 acre lot 
and the land of the defendant, George 
Reeser, Sr., was owned by Wm. Reeser, 
Sr., a few times a year to haul wood 
from other land of said William Reeser, 
Sr., such occasional use would not estab- 
lish such a road as the defendants could 
use after the death of William Reeser, 
Sr., or which will justify their entry on 
the land of the plaintiff under the reser- 
vation in the deed aforesaid, and the 
plaintiff is entitled to recover for the 
trespass proven in this case. 

3. If the jury believe the trespass com- 
plained of was committed then the words 
of the reservation in the deed from Ree- 
ser to Drorbaugh do not justify said 
trespass, if said William Reeser, the 
grantor, had died prior to the commit- 
ting of said trespass. 

These points were answered in the 
negative. 



The defendants submitted the follow- 
ing points: 

1. That the rights of the parties in this 
case depend upon the true intent and 
meaning of the deed of Wm. Reeser, Sr., 
to Henry H. Drorbaugh, dated Septem- 
ber 30th, 1865; that the reservation, by 
the grantor therein of a road ten feet 
wide, operated, by way of exception, to 
take out of the grant a portion of the 
land ten feet wide, along the line of Jo- 
seph Burger, for a road, and runs with 
the land and inures to the benefit of the 
assigns of said grantor, although they 
are not named in the reservation. 

2. That under the legal effect of the 
reservation in said deed, the portion of 
land ten feet wide along the line of Jo- 
seph Burger, for the use of a road, is 
excepted out of the grant, and remained 
as it was before for the purpose of a 
road: that the evident purpose of said 
reservation was to furnish egress and 
regress from the other lands of the 
grantor fo and from the public road 
leading to Goldsboro', and the defend- 
ant being the owner of those other lands, 
had a legal right to pass in and out to 
said public road, over the said land re- 
served in said deed, and committed no 
trespass in doing so. 

3. That upon the law and evidence in 
this case the plaintiff is not entitled to 
recover. 

To which the Court made the follow- 
ing answers: 

1. The rights of the parties in this case 
depend upon the proper construction of 
the reservation in the deed of William 
Reeser, Sr., and wife, to Henry H. Dror- 
baugh, dated September 30th, 1865. 
That reservation is a general one, and 
inures to the benefit of the defendant as 
owner of a portion of the land conveyed 
by Reeser and wife to Drorbaugh. 

2. That under the reservation in the 
deed of William Reeser and wife to 
Henry H. Drorbaugh for 19 acres and 
35 perches, dated September 30th, 1865, 
the defendant had a legal right to pass 
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over the road reserved in said deed, and 
did not commit a trespass in entering as 
he did the premises of the plaintiff. 

3. The Court read the defendant's 
third point and answered it in the affirm- 
ative. 

The Court below, Fisher, P. J., de- 
livered no charge to the jury, excepting 
the above answers, and instructed them 
to find for the defendants. 

The Court's answers, the admission in 
evidence of the deeds from the original 
grantor to the grantors of the present 
defendants, and the instruction to the 
jury to find for the defendants, were as- 
signed as error on the part of the Court 
below. 

John W. Bittenger and V. K, Keesey 
for plaintiff in error. 

A reservation is a clause of a deed 
whereby the feoffor, donor, lessor, grant- 
or, &c., doth reserve some new thing to 
himself out of that which he granted 
before : 

See Whitaker v. Brown, 10 Wright, 197. 

It is a universal rule of construction 
that "a deed or grant must be most 
strongly construed against the grantor. 
This applies with special force to a re- 
striction in a deed whereby there is a 
withholding of something from a 
grant" : 

Klaer v, Ridgeway, $ Norris 599-534. 

Every exception or uncertainty in a 
deed is to be taken favorable to the gran- 
tee: 

Jackaon v. Buller, 8 Johns. 394> 

"An exception is ever a part of a 
thing granted and of a thing in esse at 
the time": 

Whitaker i\ Brown, 10 Wright 197, 198. 

In an exception no words of perpetu- 
ity are necessary, for the manifest rea- 
son, that the portion excepted has not 
passed to the grantee, and is held by the 
same title and estate by the grantor that 
he had and held in the same. In a reser- 
vation the rule is different as words of 
perpetuity are necessary if it is intended 
to continue longer than the life of the 
grantors and so expressly ruled in Ohio 



in Hays v. Storrs, Wright (Ohio) 711, 
and so held in New York in Hombedc v, 
Westbrook, 9 Johns. 75, and we submit 
also in Whitaker v. Brown, 10 Wright 

197. 

W: C. Chapman for defendants. 

The reservation is contained in the 
plaintiff's deed, so that he cannot com- 
plain of any hardship in this matter. 

A reservation sometimes hath the 
force of a saving or excepting : 

2 Thomas* Coke Litt. *4i2. 

Technical words of reservation may 
and do operate by way of exception : 

Whitaker v. Brown, lo Wright, 398. 

The figure of speech known to rhetor- 
icians as metonymy, by which one thing 
is put for another, is one of almost uni- 
versal use: 

Campbell's Philosophy of Rhetoric, 291. 

Hence, to reserve a road ten feet wide 
means, in plain speech, to reserve land 
for a road ten feet wide, because the land 
is the subject to which the description 
applies. 

It is certainly true that a thing reserv- 
ed remains as it was. A reservation, 
operating as it does by exception, keeps 
the thing from passing just as if there 
was no grant at all : 

Schreubeyer v. Lyon, 7 W. ft S. 184. 

The rule of construction contended for 
by the plaintiff only applies when the 
language of a deed is doubtful: 

Richardson v. Clements, 8 Norris 503. 

It is the duty of the Courts to inter- 
pret the language of written instruments, 
but in doing this they always follow the 
meaning attributed to terms by those 
whose custom it is to use them : 

Gas' Appeal, 23 P. F. Smith 46. 

They ought to be construed according 
to the meaning and understanding which 
the parties themselves had of them, at 
the time they were made and entered 
into: 

Gibson f. Lyons. 5 Watts, 41. 
Carter v. Hilty, 2 Harris 2B9. 

June 25, 1881. Trunkey, J. William 
Reeser, by deed dated September 13, 
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1865, conveyed to Drorbaugh part of a 
tract of land which he then owned, and 
Drorbaugh's title has been vested in the 
plaintiff. The deed contains this clause : 
"The said William Reeser doth reserve 
a road ten feet wide along the line of 
Joseph Burger, to be shut at each end 
with a bar or gate." Prior to the con- 
veyance there was neither a public nor 
private road over the land. The owner 
in fee of land may travel over it when 
and where he pleases, and it would be 
vain to speak of his right of way within 
his lines. William Reeser died in 1872. 
The Court properly treated the question 
as one of law; for, aside from the con- 
ceded facts, there was no evidence to af- 
fect the construction of the deed or 
clause of reservation. If that clause is 
an exception of land ten feet wide next 
to Burger's line, the plaintiff was not en- 
titled to recover. But if it is a reserva- 
tion of a way over said land, the defend- 
ants were trespassers. 

The land was granted in fee and a 
road reserved next Burger's line. This 
was to be shut at each end, and subject 
to the grantor's use for a road, the gran- 
tee could enjoy it, for all purposes. The 
word road has never been defined to 
mean land ; it is difficult to find a defini- 
tion which does not include the sense of 
way, though the latter word is more gen- 
eric, referring to many things besides 
roads. Road is generally applied to 
highway, street, or lane, often to a pass- 
way or private way, yet strictly it means 
only one particular kind of way. Its 
sense in this deed is very clear. Taking 
the entire clause, with reference to the 
grant, it means the reservation of a way. 
This is as plain as if the word way were 
in place of road. Lawyer and layman 
alike would understand the word road in 
this clause in the same sense as it is used 
in the statute providing for grants of 
"private roads." A private road obtained 
by proceedings under those statutes is a 
mere way, the owner of the way having 
no interest in the land. 

A private way is an incorporeal hered- 



itament of a deal nature, entirely differ- 
ent from common highway; it is "the 
right of going over another man's 
ground." 

Where land is granted and the right 
of way is reserved that right becomes a 
new thing, derived from the land; and 
although before the deed, the grantor 
had the right of way over the land when- 
ever he chose to exercise it, yet when he 
conveyed the land the reservation was a 
thing separated from the right of the 
grantee in the land; State v, Wilson, 46 
Maine 9. A reservation is the creation 
of a right or interest which had no prior 
existence as such in a thing or part of a 
thing granted. It is distinguished from 
an exception in that it is of a new right 
or interest. An exception is always part 
of the thing granted, it is of the whole 
of the part excepted. A reservation may 
be of a right or interest in the particular 
part which it effects. These terms are 
often used in the same sense, the techni- 
cal distinction being disregarded. Though 
apt words of reservation be used they 
will be construed as an exception, if 
such was the design of the parties. Thus, 
when a deed in fee of land was made, 
the grantor "saving and reserving, nev- 
ertheless, for his own use the coal con- 
tained in the said piece or parcel of land, 
together with free ingress and egress by 
wagon road to haul the coal therefrom 
as wanted," it was held that the saving 
clause operated as an exception of the 
coal. The coal was land and the reser- 
vation of that part of the land excepted it 
from the grant. It was a thing corpor- 
ate, existed when the grant was made, 
and differed from something newly cre- 
ated, as a rent or other interest strictly 
incorporeal; Whitaker v. Brown, 10 
Wright 197. 

Here, the saving clause created the 
way over part of the land granted, a 
right strictly incorporeal, and is not an 
exception of part of the land contained 
in the grant. 

Judgment reversed and venire facias 
de novo awarded. 
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SUPREME COURT. 



Peelins's AppeaL 

Sheriff — Interest of. 

The Court below, after confirmation, payment of 
the purchase money and delivery of the deed, having 
set aside the Sheriff's sale of defendant's property, 
upon ai>plication made by the purchaser, who was also 
the plaintiff in the execution, setting forth that he 
purcnased under a misapprehension as to the applica- 
tion of the purchase money, and the title passed by 
the sale, the Sheriff appealed from the Court's de- 
cree, ordering the deed to be canceled, the money 
refunded, and the sale set aside. Held, that the 
Sheriff had no interest which entitled him to appeal. 

Appeal from the decree of the Court 
of Common Pleas of York County. 

The following are the facts of the case 
as taken from the paper book of the ap- 
pellant. 

On the 8th day of April, 1875, Jere 
Carl entered a judgment against Henry 
Strine and Jacob Strine, in the Court of 
Common Pleas of York county, to Janu- 
ary Term, 1875, No. 992, for the sum of 
$650.00, with interest from the 8th day 
of December, 1875. On said judgment 
a writ of fieri facias was issued on the 
I2th day of March, 1880, and the real 
estate of Jacob Strine, one of the defend- 
ants, was levied upon on the said 12th 
day of March, 1880. The Sheriff held 
an inquest on the 3rd day of April, 1880, 
and the real estate was condemned ; and 
the inquisition approved by the Court, 
April 10, 1880. Writ of vendifioni ex- 
ponas was issued on the 13th April, 
1880, and the property levied upon said 
writ of fi. fa, was sold June 5, 1880, to 
Jere Carl, for the sum of $600.00, and 
the Sheriff, James Peeling, made return 
to said writ of venditioni exponas, that 
he had sold the property to said Jere 
Carl for said sum of $600.00. 

The sheriff executed a sheriff's deed 
dated the 14th day of June, 1880, in the 
usual form, conveying the property to 
said Jere Carl, the purchaser, his heirs 
and assigns, which deed was duly ac- 
knowledged in open Court on the said 
14th day of June, 1880, in pursuance of 



previous proclamation. On the 15th day 
of June, 1880, James Peeling, sheriff, 
delivered to Jere Carl, the purchaser^ 
the deed for said premises, and said Carl 
handed the sheriff a check on Weiser, 
Son & Carl, bearing date June 15th, 
1880, for $602.75 for the purchase 
money and $2.75 for sheriff's deed. The 
same day that the sheriff's deed was de- 
livered to Mr. Carl, and before the check 
was presented at the Banking House of 
Weiser, Son & Carl, for payment, it was 
discovered that the lien of the judgment 
( upon which the process had been issued 
and the real estate sold, as hereinbefore 
mentioned) had expired on the 8th day 
of April, 1880, which was after the fieri 
facias had been returned by the sheriff, 
and before the venditioni exponas had 
been issued. 

On said 15th day of June, 1880, Mr. 
Carl, the purchaser of said real estate, 
with his counsel called upon James Peel- 
ing, sheriff of York county, and request- 
ed him to take back the sheriff's deed, 
and offered the same to him, which the 
sheriff, after consulting his counsel, re- 
fused to accept, being advised that he 
had no right to do so after the deed had 
been delivered and check accepted for the 
purchase money. Mr. Carl, the pur- 
chaser, on the said 15th of June, 1880, 
presented his petition to the Judge at his 
chambers to have the sheriff's sale set 
aside and money refunded; and the 
Court issued an order to the sheriff stay- 
ing proceedings, and ordering the sheriff 
to retain the money until the matter 
should be disposed of by the Court, etc. 
On the 2ist day of June, 1880, Mr. Carl, 
the petitioner, presented his petition to 
the Court asking the Court for reasons 
therein stated. 

1st. To show cause why the said sher- 
iff's sale should not be set aside, and why 
the acknowledgment of said deed should 
not be vacated and the said deed can- 
celed. 

2nd. To show cause why the said sher- 
5ff should not refund to your petitioner 
the said money paid by him for purchase 
money of said property. 
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3rd. You petitioner further prays that 
such other and further relief may be 
granted in the premises as equity and 
justice may require and to Your Honors 
may seem proper. 

The Court on October 11, 1880, filed 
an opinion and made the rule absolute, 
and ordered Jere Carl to pay the costs 
of the sheriff's sale and of this proceed- 
ing. 

Charles H. Smith obtained judgment 
V, Henry Strine, Jacob Strine and Jere 
Carl for $207.00 on the 26th day of June, 
1875, to January Term, 1875, No. 7, the 
lien of which judgment expired June 26, 
1880, after the sheriff's sale and after the 
delivery of the sheriff's deed to Mr. 
Carl and before the sale was set aside by 
the Court, which judgment was the first 
Hen on the property on the day of the 
sale and the plaintiff in said judgment 
claims from the sheriff the amount of 
said judgment, interest and costs. There 
are also other judgments entered subse- 
quently to the judgment of Charles H. 
Smith. James Peeling, the late sheriff 
of York county, takes this method to 
have the Court's decree setting aside said 
sheriff's sale and ordering him to repay 
the purchase money vacated and re- 
served. 

The Court's opinion will be found in 
Carl V, Strine, et a/., i York Legal 
Record 141. 

Horace Keesey and V. K, Keesey for 
appellant. 

The title of the defendant in the judg- 
ment passed to the purchaser, and the 
lien of the judgment as against the de- 
fendant did not expire, although more 
than five years did run after entry of 
judgment and before the date of sher- 
iff's sale: 

Brown's Appeal. 37 Legal Intelligencer 426. 

Where the owner of lands charged 
with liens makes a conveyance which is 
fraudulent as against creditors, a sher- 
iff's sale under a judgment subsequently 
obtained, against the grantor, passes on- 
ly the title of the fraudulent grantee, 



charged with the judgments entered 
prior to the fraudulent conveyance: 

Byrod'a Appeal, 7 Catey 241. 
Fisher t Appeal, 9 Casey 294. 

But this doctrine can not apply in this 
case, as there was no conveyance what- 
ever. 

The judgment creditors, in their order, 
are entitled to the purchase money as 
against the defendant: 

Vor heller's Appeal, 12 Harris 109. 
Brown's Appeal. 37 Legal Intelligencer 4^6. 

The title vested in the purchaser at 
the moment of the delivery of the sher- 
iff's deed, and could only be transferred 
back to the defendant by a conveyance 
from the purchaser : 

Wiley V. Christ. 4 WatU 199. 
4 Kent 451* 

The judgment creditors of the defend- 
ant were entitled to this money when 
the deed was delivered : 

Pennell's Appeal, 8 Harris 515- 
Erl V. Erl, 9 W. & S. 147. 

Shakespeare v. Delaney, 5 Norris 109, 
cited by the Court below, is not appli- 
cable as in that case the rights of judg- 
ment creditors were not affected. 

James B. Ziegler and Blackford & 
Stewart for appellee. 

If the title of the purchaser procured 
through the sheriff's sale be valid, and 
unencumbered by the liens of record 
upon the premises at the time of the sale, 
he has no objection to accepting the 
sheriff's deed, and paying his money.* 

The levy of the property, by virtue of 
the execution process, created no lien, in- 
dependent of the judgment itself: 

Davis V, Ebrman. 8 Harris 256. 

The title procured by the purchaser at 
the sheriff's sale being encumbered by 
the liens of record, upon the premises at 
the time of the sale, it would be a hard- 



•Bv reference to the ooinion of the Court below. 
(Carl V. Strine. i Yokk Lkcal Recoio 141,) it wilt 
be seen that the Court held that the purchaser only 
took the defendant's title, and that tne liens moa 
the property were not discharged by the sale. This 
question was not decided by tne Supreme Court in 
this case; but in the case of Reynold's Appeal, infra, 
it was held that a vend, tx, could not issue upon a 
judgment whose lien had expired, which would 
to Infer that such a sale would not be vaild 
against the defendant in the execution. 
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ship to compel him to pay his money and 
take the title so encumbered. 

A, N. Green, for Eli Kindig, a judge- 
ment creditor, contended that the facts 
were not correctly stated in the paper 
books or printed arguments, in the case; 
and in support of his position, he pre- 
sented exemplifications of the records of 
the judgments from the Common Pleas, 
which showed the fact that the judgment 
of Chas. H. Smith v. Henry Strine, Ja- 
cob Strine and Jere Carl, for $207, to 
January Term, 1875, No. 7, was paid to 
Mr. Smith by Mr. Carl, on the 15th day 
of Jan., 1876, and therefore Mr. Smith 
did not and had no legal right to ask the 
sheriff to pay him the amount of that 
judgment. Hence the Court did not take 
away from him any rights in setting 
aside the sheriff's sale. 

The sheriff was protected in refunding 
the money to Mr. Carl, by the decree of 
the Court. In support of the Court be- 
low the following cases were relied 
upon: 

Crawford v. Boyer, a Harris 2S2. 
Cummings' Appeal. 11 Harrit 509. 
Shalcespcare v. Delaney, 5 Norrit 108. I 

May 16, 1881. Per Curiam. The ap- . 
pellant who is the sheriff has no interest 
which entitles him to appeal. The order 
of the Court below will fully protect him 
in paying over the money and beyond 
this he has no interest. ! 



Resmolds* Appeal. 

Execution — Issuing of vend, ex, after 
expiration of lien of judgment, 

A vend. ex. acquires no lien distinct from or inde- 
pendent of that of the judgment. 

It is an integral part of the process for the enforce- 
ment of the lien of the jtidgment. 

A test I'end. ex. may be issued after the expiration 
of the judgment, only because the statute gives the 
a. fa. a lien for five years from the date of its entry 
in the other county. 

Where lands have been extended by an inquest at 
an annual rental, a vend. ex. cannot be issued for 
the sale thereof after the lien of the judgment on 
which it is issued has expired, and there has Ixen no 
revival. Under the Act of March a6th. 1827. the 
lien of the judgment must be kept alive, notwithstand- 
ing any process of execution upon it. If that is not 
done, the right to issue execution for the sale of 
lands upon which it was a lien expires at the end of 
five years from the date of its entry. The money 
arising from the half*yearly installments under an ex- 
tension is payable, not necessarily to the plaintiff In 
the writ under which the lands were extended, but 



to the lien creditors in the order of priority of liens. 
Jameson's Appeal, 6 Barr 283, and Davis v. Ehrman, 
8 Har. as6, followed. 

Appeal from the decree of the Court 
of Common Pleas of Luzerne County. 

The facts in this case are given in the 
Courts* opinions. 

The opinion of the court below, Rice, 
P. J. is as follows : 

Rule to show cause why writ of vend, 
ex. shall not be set aside at plaintiff's 
cost. 

On June ist, 1877, the defendant's real 
estate was extended at an annual rental 
of three hundred dollars, but we are not 
informed whether the H. fa. upon which 
the extension was had was issued on this 
or some other judgment. The defend- 
ant elected to retain the land, and in pur- 
suance of the extent paid to the plaintiff 
in this judgment four semi-annual in- 
stallments of one hundred and fifty dol- 
lars each. The present judgment was 
entered December 31st, 1874, and has 
not been revived. — When the January, 
1880, installment became due, the de- 
fendant paid it to the judgment creditor 
next in lien, claiming that the lien of the 
judgment in controversy had expired 
December 31st, 1879. — ^Thereupon the 
plaintiff, on March 9th, 1880, issued this 
vend, ex., which upon the facts above 
stated, we are now asked to stay. 

The act of March 26th, 1827, P. L. 
129, provided that no judgment should 
continue to be a lien for a longer period 
than five years from the date of its entry 
or revival unless revived, notwithstand- 
ing an execution may be issued within a 
year and a day, etc., and "notwithstand- 
ing any other condition or contingency 
may be attached to such judgment." 

It needs no argument to show that a 
vend. ex. acquires no Hen beyond or dis- 
tinct from that of the judgment, or the 
fi. fa. which preceded it; hence, if the 
plaintiff here cannot in any event take 
anything by the sale, he ought not to be 
permitted to go on. Assuming for a mo- 
ment what is probably the fact, that the 
extension of the defendant's real estate 
was had upon a /i. fa. issued on this judg- 
ment, it is eqitally well settled that since 
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the act of 1827 the fi. fa, acquired no lien 
on this land distinct from or independ- 
ent of the judgment, and that when the 
lien of the latter expired, the lien of the 
fi. fa. and the levy made under it died 
with it. — ^Jameson's Appeal, 6 Barr 283 ; 
Davis V, Ehrman, 8 Har. 256. It is true 
it was held in Packer*s Appeal, 6 Barr 
2yy, that a fi, fa, levied on land upon 
which the judgment was not a lien ac- 
quired a lien on the date of the levy prior 
to the lien of judgment entered subse- 
quently; but it has over and over again 
been decided that where the execution is 
the mere instrument for enforcing the 
existing lien of the judgment, it acquires 
no lien beyond or distinct from that of 
the judgment. 

The analogy sought to be drawn from 
the lien acquired by test, fi, fa. cannot be 
sustained. The statute, in express terms, 
gives to this writ a lien for five years 
from the date of its entry in the other 
county, and it is this statutory lien, and 
not the common law lien, which, prior to 
the act of 1827, was held to be an inci- 
dent of seizure under fi. fa, which au- 
thorizes a sale on vend, ex,, notwith- 
standing by lapse of time the lien of the 
judgment in the original county may 
have expired; Neil v. Calwell, 16 Smith 
216. 

It is argued further by the plaintiff's 
counsel that where the land is extended 
and taken by the defendant, then the 
statute gives a vend, ex., upon proof of 
failure to pay the semi-annual install- 
ments as they become due ; and that until 
the debt, interest, and costs are paid, this 
statutory right to sell the land upon vend, 
ex, exists independently of the right to 
seize and sell in satisfaction of a lien, not- 
withstanding the fact that more than five 
years has elapsed since the entry or re- 
vival of the judgment. The argument is 
ingenious, but in view of the language of 
the statute, and the consequences which 
would follow such a practice, is not con- 
vincing. By section 3 of the act of Oct. 
13th, 1840 (P. L. 2; P. D. 649, pi. 72), 
upon failure to pay, etc., the plaintiff 



"may issue a writ of vend ex, for the 
sale of the real estate as fully and with 
like effect as though a condemnation 
thereof had taken place.'' If these words 
mean anything, it is that there is the 
same and no greater authority to sell 
after an extent and default as there is 
after a condemnation. It will be seen 
that this language does not and cannot 
have the effect of annexing a condition 
or contingency to a judgment, by which 
its lien is practically continued in case 
of an extent, which would not be an- 
nexed to it in case of a condemnation, 
and hence the writ in the former case as 
in the latter is only an integral part of 
the process for enforcing the existing 
lien of the judgment. 

So if the vend, ex, is issued at the in- 
stance of a judgment creditor other than 
the one upon whose writ the land was 
extended, under the act of 1855 (P. L. 
313 ; P. D. 650, pi. 74), it must be by vir- 
tue of an alleged lien, for the language 
used is: "But any plaintiff in a judg- 
ment, or other person claiming to have a 
lien upon said real estate," etc. 

In the absence of express authority for 
the construction claimed by the plaintiff, 
the consequences of holding to his theory 
are to be considered, and would be mis- 
chievous in the extreme. The act of 1827 
declares that the lien of a judgment shall 
not continue more than five years unless 
revived, but the effect of permitting this 
sale to go on would be to declare that al- 
though the lien of the judgment is gone, 
the land may be sold an indefinite num- 
ber of years afterwards. An extent had 
just before the lapse of the five years 
would render the land liable to be sold 
at least seven years after. Can it be pos- 
sible that any such effect was contem- 
plated ? There is no provision as to no- 
tice to subsequent purchasers or mort- 
gagees, and they would be in constant 
danger of having their land swept away 
from them on judgments of which they 
had no notice. As was said by Wood- 
ward, J., in Davis v, Ehrman, supra, this 
practice would nullify the remedial pro- 
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visions of the act of 1827, and restore the 
evils, confusion of records, the uncertain- 
ties of title, and the restraints of aliena- 
tion, which had grown up under the old 
act of Assembly/ We think the plaintiff 
was not entitled to the writ. 

From this decree the present appeal 
was taken. 

Green, J. The appellant's judgment 
was entered on December 31, 1874, and 
was never revived, nor was any writ of 
scire facias to revive ever issued upon it. 
On December 31, 1879, the lien of the 
judgment expired by force of the act of 
March 26, 1827. A writ of /i. fa, having 
been issued against the defendant, his 
real estate was extended on June i, 1877, 
at an annual rental of three hundred dol- 
lars, and the defendant elected to re- 
main in possession^ as he was authorized 
to do by the third section of the act of 
13th October, 1840 (P. D. 649, pL 72). 
The semi-annual installments were regu- 
larly paid to the appellant as plaintiff in 
his judgment, No. 1020, January term, 
1875, until the installment for January, | 
1880, fell due, which was paid by the de- 1 
fendant to the plaintiff in the judgment | 
next in lien, upon the theory that the lien 
of the appellant's judgment having ex- : 
pired, the judgment creditor having the 
next lien was entitled to the money. , 
Thereupon the appellant issued a vend, 
ex. de terris for the sale of the defend- | 
ant's land, which was set aside by the 
court on the ground that the lien of the ; 
judgment having expired, the writ was , 
unauthorized. 

Of this action of the court below the » 
appellant complains. He argues, as he 1 
must, that the right to issue a vend. ex. j 
in such circumstances arises upon the j 
construction of the act of 1840. Inde- 1 
pendently of that act, it is very clear that | 
the writ could not issue after the lien of 
the judgment had expired. The act of 
March 26, 1827, section i (P. L. 129; 
P. D. 820, pi. 5), contains a positive pro- 
hibition against the continuance of the 
lien of a judgment for a longer period 
than five years from the date of entry. 



unless revived by the written agreement 
of the parties, or unless a writ of scire 
facias to revive is sued out, within that 
period. It is equally imperative in direct- 
ing that the issuing of an execution dur- 
ing the pendency of the lien shall not 
have the effect of prolonging the lien be- 
yond the time fixed by the statute. 

In Jameson's Appeal, 6 Barr 283, we 
held, speaking of the act of 1827, that 
"that act changed the whole face of the 
law on that subject by cutting off every 
pretense of lien, except that of the judg- 
ment, revived at proper intervals by 
scire facias or agreement; in conse- 
quence of which it became necessary to 
revive from time to time, though execu- 
tion were levied, till the land was actual- 
ly turned into money by a sale." " 

In Davis v. Ehrman, 8 Har. 256, the 
same ruling was repeated, and it was 
also held that a H. fa. issued to enforce 
the lien of a judgment, and the seizure 
of the land, does not create a lien on the 
land distinct from and independent of 
the lien of the judgment. Woodward, J., 
on page 259, said: "A lien is, indeed, a 
necessary and inseparable incident of 
seizure in execution, except where the 
execution is merely instrumental in en- 
forcing a prior and superior lien by 
judgment. In such case it never was sup- 
posed by the Legislature or the profes- 
sion that a judgment, and an execution 
on it, had each a distinct and independent 
lien. To limit the lien of judgments so 
explicitly as is done by the act of 1827, 
and to leave the lien of executions un- 
limited, would have been absurd legisla- 
tion." It was also held in that case, as it 
has been in others, that a testatum /i. fa. 
is a lien upon lands by virtue of a special 
act of Assembly, and that a /i. fa. levied 
upon after acquired lands becomes a lien 
thereon because the judgment on which 
it issued was not, and hence there is no 
analogy to the present case to be derived 
from those illustrations. As the present 
is the mere case of the issue of a vend, 
ex. upon a judgment whose lien had ex- 
pired, it follows that it was an unauthor- 
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ized writ, unless there is something in 
the act of 1840 which gives it a lawful 
character. 

The appellant's contention on this sub- 
ject is, that by the express terms of the 
third section of the act, the defendant be- 
comes liable to pay to the plaintiff the 
half yearly installments, until the debt, 
interest, and costs of the /i. fa, are fully 
paid, and that on default for thirty days 
in the payment of any half-yearly install- 
ment, "it shall be lawful for the plaintiff, 
upon making affidavit thereof, and filing 
the same in the prothonotary's office, to 
issue a writ of venditioni exponas for the 
sale of said real estate, as fully and with 
like effect as though a condemnation 
thereof had taken place." 

It is argued that there is no provision 
requiring the continuing of the lien in 
the act, and that as the payments are to 
continue until the whole amount of debt, 
interest and costs is paid, the right to is- 
sue a vend, ex., upon default in any of 
the payments, is absolute, and continues 
throughout the whole period of the pay- 
ments. — The argument is plausible, but, 
in our opinion, unsound. The right to 
issue the vend, ex, after default is not an 
absolute and unqualified right. The very 
words which confer it restrain its opera- 
tion, so that it can only be exercised "as 
fully and with like effect as though a 
condemnation thereof [of the lands] had 
taken place." 

This phraseology remits us at once to 
the enquiry, which would have been the 
plaintiff's right to a vend, ex, if the lands 
had been condemned instead of being 
extended? The answer to that question 
is too plain for argument. The writ of 
vend, ex, could only issue while the judg- 
ment was a lien. Under the act of 1827, 
the lien of the judgment must be kept 
alive, notwithstanding any process of ex- 
ecution upon it. If that is not done, the 
right to issue execution for the sale of 
lands upon which it was a lien expires 
at the end of five years from the date of 
its entry. — There is nothing in the act of 
1840 repealing the act of 1827, nor do 



any of its provisions purport in any man- 
ner to give a new or different life to the 
lien of judgments from that which was 
given by the act of 1827. On the con- 
trary, the fourth section of the act of 
1830 expressly provides "that the money 
arising from the half-yearly installments 
shall, under the direction of the court, be 
distributed among the different Hen cred- 
itors according to the priority of their 
liens, in the same manner, and like effect, 
as in case of distribution of money aris- 
ing from sheriff's sales." The money is 
therefore payable, not necessarily to the 
plaintiff in the writ under which the 
lands were extended, but to the lien 
creditors in the order of priority of their 
liens. The act must therefore be read 
and interpreted with reference to the ex- 
isting state of the law as to liens and the 
proceedings under them. 

In view of these considerations, we 
think the action of the court below in 
setting aside the writ of vend. ex. issued 
in this case was clearly right, and the or- 
der must therefore be affirmed. 

Order affirmed and appeal dismissed 
at cost of the appellant. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases,) 

County Commissioners — Powers of — 
Contingent Attorneys' fees, — A contract 
by County Commissioners to pay an at- 
torney a contingent fee of fifty per cent, 
out of the amount recovered by litigation, 
is beyond their powers, against public 
policy, and null and void. County Com- 
missioners are but trustees of moneys re- 
ceived for the use of the county, and 
such a contract would be stricken down 
by a court of equity as improvident. — 
County of Chester v. Barber et al,. i 
Chester County Reporter 225. 
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SUPREME COURT. 



fiobert Peet v. The City of Pittsburgh. 

A committing Magistrate is the sole judge of the 
facU sworn to before him and their application, sub- 
ject only to the review of the Quarter Sessions. This 
court is not authorized to pass upon facis set out in 
the transcript of the Magistrate, nor can it review 
the evidence upon which the judgment is founded, 
even though it be incorporated in the O] iiion of the 
court below. 

Certiorari to the Court of Quarter 
Sessions of Allegheny county. 

Robert Peet, the plaintiff in error, was 
a member of a committee appointed by a 
literary association, to which he belong- 
ed, for the purpose of making necessar> 
arrangements for the delivery of a lee 
ture by B. F. Underwood, Esq., at Li- 
brary Hall, Pittsburgh, on the evening of 
May II, 1879, at 7:30 p. m. The title 
of the lecture was, "If not Christianity 
What? An admission fee of twenty-five 
cents was charged. An application was 
made to the Mayor for a license, but he 
refused to grant one without assigning 
any reason for such refusal. 

On May 12, 1879, an information was 
made against the plaintiff in error before 
the Mayor of Pittsburgh, and a warrant 
issued tor his arrest, the charge being 
"for unlawfully exhibiting an entertain- 
ment and lecture by one B. F. Under 
wood, at Library Hall, in said city, on 
the evening of May 11, 1879, without 
first having received a license or permi. 
from said Mayor, contrary to a city ordi- 
nance passed in pursuance of an act ol 
Assembly of the Legislature of Pennsyl- 
vania." After a hearing the defendan 
was "duly convicted," the Mayor being 
of the opinion "that the lecture, deliver 
ed on May 11, 1879, by B. F. Under 
wood, at Library Hall, was an exhibi 
tion," etc., etc., and imposing on the de 
fendant a fine of "twenty-five dollars and 
costs, or in default of payment thereof 
to be committed to the Allegheny Co 
Work House for a period of twenty 



days." The defendant paid the fine. He 
then applied to and obtained from the 
Court of Quarter Sessions of Alleghen> 
county the right to file in said court ar 
appeal from the summary conviction ol 
said Mayor. 

On March 17, 1880, the Court, 
White, J., filed the following opinion, 
dismissing the appeal at the cost of the 
appellant : 

The act of April 6, 1867, gave the city 
"power to regulate, license or prohibit all 
theatrical exhibitions and public shows, 
and all exhibitions, of whatever name or 
nature, for which money or any other re- 
ward is in any manner demanded or re- 
ceived : Provided, That lectures on his- 
toric, literary or scientific subjects shall 
not come within the provisions of this 
section." 

The ordinance of the city prohibited 
all such exhibitions without a license first 
had from the Mayor, and for a violation 
of the ordinance imposed a fine not ex- 
ceeding fifty dollars. 

The appellant on the 15th May, 1879, 
was fined by the Mayor $25 and costs, 
$3.40, for a violation of the ordinance.— 
The alleged violation was an exhibition 
or entertainment, by B. F. Underwood, 
on Sabbath evening, May 11, 1879, in Li- 
brary Hall, under the auspices of the ap- 
pellant and the Liberal League of Pitts- 
burgh, at which admission tickets were 
sold. 

It is claimed by the appellant that the 
entertainment was simply a lecture of a 
scientific, literary or historic character, 
for which no license was required under 
the proviso of the act. 

This is a question of fact to be detci-- 
mined by the evidence. The Mayor, at 
the hearing before him, heard the evi- 
dence and the arguments of counsel, and 
decided it was not such a lecture, but 
was of such character as required a li- 
cense under the act of Assembly and the 
ordinance of the city. fVe have no evi- 
dence on the subject except what is set 
forth in the Mayor's transcript. Whether 
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it contains all the evidence heard by the 
Mayor, we are not informed. He is not 
bound to set forth and return to court 
all the evidence. In the absence of evi- 
dence to the contrary it is to be presum- 
ed he had sufficient evidence to justify 
the finding of the fact. 

In the transcript it appears that J. C 
Kramer was sworn for defendant, and 
testified that he was the president of the 
League, and heard the lecture. He says : 
'The subject was to teach and enlighten 
the people as to the character of Chris- 
tianity and as to what materialists had 
to offer in its stead and to show the 
superiority of the materialistic doctrine: 
If not Christianity, What ? In the course 
of the lecture there was a discussion of 
the doctrine of evolution as taught by 
modern scientists." That may be all 
true, and yet the lecture may have been 
an "exhibition" in the meaning of the 
act. The leading object may have been 
to make money, and give amusement, 
like all theatrical exhibitions, by a dis- 
play or exhibition of acting or oratory. 

This view of the case is confirmed by 
the admissions before the Mayor as set 
forth in the transcript: "It is admitted 
the defendant was one of the committee 
of arrangements in procuring the attend- 
ance, and carrying out the lecture deliv- 
ered by B. F. Underwood," as set forth 
in the hand-bill, "Library Hall. B. F. 
Underwood will deliver his famous lec- 
ture, entitled. If not Christianity, What? 
under the auspices of the Pittsburgh Lib- 
eral League, Sunday evening. May ii, 
1879, at 7>^ o'clock. Admission, 25 
cents ! no extra charge for reserved seats. 
Box open at hall, Saturday and Sunday." 
It is also set forth as a conceded fact, 
'*that application was made to the Mayor 
for license or permit for such entertain- 
ment, to be exhibited on Sunday evening. 
May II, 1879, and the issue of which 
was refused for said Sunday evening." 

The fact of such application, and the 
terms in which it was made, "for such 
entertainment to be exhibited/' are 



strong evidence that the party applying 
considered it came within the class of 
entertainments or exhibitions requiring a 
license. 

Upon the evidence before us we can 
not say the fine was improperly imposed, 
— The appeal is therefore dismissed at 
the cost of the appellant. 

This writ was then taken, counsel as- 
signing for error : 

1. The court erred in not disposing 
of the appeal de novo. There having 
been no testimony offered by the prose- 
cutor, as is evident from the record, the 
court should have reversed the judgment 
of the Mayor, as the prosecutor was 
bound to establish his case de novo, and 
the court in an appeal could not pass on 
the merits of the case on the faith of the 
testimony set forth on the Mayor's 
transcript, even though such transcript 
contained all the evidence submitted, 
which it did not. 

2. The decision of the court should 
have been in the form of an original 
judgment, and should have specified that 
the offence committed was not within 
the exception of the city ordinance, un- 
der which the conviction was had, to 
wit, was not a "lecture on a historic, lit- 
erary or scientific subject." 

3. The act of the defendant set out on 
the record was not contrary to law. 

4. The judgment entered was not 
original. 

There was no appearance and no paper 
book presented on behalf of defendant. 

Opinion by Gordon, J. Filed Novem- 
ber 22, 1880. 

This was an appeal from the judgment 
of Robert Liddell, Mayor of the city of 
Pittsburgh, to the Court of Quarter Ses- 
sions, and comes to us on a certiorari 
from that court. We are confined to the 
record, and can pass only upon errors 
apparent upon its face, unless extra the 
record a wamt of jurisdiction has been 
made to appear : Shenango v, Wayne, 10 
Ca. 184; In re Church street, 3 P. F. S. 
353; Bergushofen v, Martin, 3 Yeates 
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479. With the evidence upon which the 
judgment is founded, we can have noth- 
ing to do, even though it be incorporat- 
ed in the opinion of the court, for that 
opinion is no more part of the record 
than is the evidence itself : Mauch Chunk 
V. Nescopeck, 9 Harris 46; Bradford v, 
Goshen, 7 P. F. Smith 495. 

What we are called to pass upon, in 
the case before us, are the jurisdiction 
of the Mayor and the regularity ^of the 
record ; but as neither of these is called 
in question our task is an easy one; we 
have but to affirm the court below. 

The only thing complained of is that 
the facts of the case did not bring it 
within the ordinance, but within the ex- 
ceptions therein mentioned ; that the mat- 
ter complained of was not such a public 
entertainment for which license was re- 
quired, but a lecture exempted by the 
fourth section of the ordinance. This 
may be as stated ; we are not disposed to 
controvert it ; but then, that was for the 
Mayor ; of the facts and their application 
he was the sole judge, subject only to 
the review of the Quarter Sessions, and, 
though the facts are set out in the tran- 
script from the Mayor's docket, we are 
not authorized to pass upon them. 

The record, proper, exhibits a case 
within the ordinance, and within the 
Mayor's jurisdiction; the process and 
judgment are regular, and, such being 
the case, we can look no further. 

Judgment affirmed. 
■ ♦ ■ 

QUARTER SESSIONS. 

Q. S. of Luxeme Co. 

Commonwealth v. Bsnne et al. 

The failure to attach certificate required by statute 
to the list of persons selected to act as jurors during 
the year, a serious but not an incurable irregularity. 
Ir may be amended, and a certificate be filed nunc pro 
tunc. 

The failure by the sheriff to file his oath of quali- 
fication for drawing jurors is a serious irreprularity, 
and a motion to quash on that ground, if maae 
promptly, and before recognition of the validity of 
the indictment, will be sustained. 

RiGE, P. J. These indictments were 
found on August 31, 1880. The defend- 
ants entered bail to January Sessions, 
1881. which was, therefore, the first term 

G— Vol. II. 



to which they were legally brought into 
court. The cases were continued at that 
term, and also at the succeeding April 
Sessions ; but, according to the affidavits, 
which are not contradicted, not on the 
application of the defendants. The court, 
and we suppose the District Attorney, 
understood that the motion to quash the 
array at April Sessions was made in be- 
half of these defendants as well as of 
those in the other Hazleton cases. This 
is expressly denied, however, aild the 
contrary does not affirmatively appear of 
record or otherwise. We must, there- 
fore, assume that this is the first time 
that these particular defendants have 
been called upon to plead to the indict- 
ments, and being so, the motions to 
quash are not encumbered by evidence of 
any previous dilatory proceeding upon 
their part, and in these important re- 
spects differ from the motion in the case 
of Commonwealth v. Derschuck, infra 
84, overruled by Judge Woodward. 
Were it not for these material distinc- 
tions there would certainly be the same 
disposition of these motions as of that. 
Assuming, then, that this is the first time 
that the defendants have been called 
upon to plead, and they have not preju- 
diced their rights by any conduct recog- 
nizing the indictments as valid, the ques- 
tion is whether the reason for quashing 
the indictments are sufficient. 

1st. The failure to attach the certifi- 
cate required by the statute to the list 
of persons selected by the president 
judge and jury commissioners, in 1879, 
to act as jurors during the year 1880 
was a serious irregularity, but not an 
incurable one. The list was duly filed, 
and comes from the proper custody, and 
bears no evidence of having been tam- 
pered with, and it is not denied that it is 
the list from which the jurors were 
drawn. Further, Judge Harding, who 
acted with the jury commissioners in 
selecting the names and filling the wheel, 
testifies that the list thus produced was 
the proper list of persons selected; that 
the certificate was made out and signed.. 
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but was omitted to be attached, and filed 
by mistake. While, therefore, this was 
an irregularity, it is amendable, as it 
seems to me, for the same reasons given 
in Roland v. Commonwealth, i Norris 
306, for the curing by amendment of a 
somewhat similar omission in a return 
to a venire. In other words, that the 
certificate could now be made and filed 
nunc pro tunc. This reason will, there- 
fore, have to be overruled. 

2d. The act of 1874 requires all oaths 
taken by officers who are entrusted with 
the drawing, selecting, and returning of 
jurors, to be reduced to writing, and filed 
of record. In the case of Sheriff Kenny, 
who participated in the drawing of the 
grand jury, this oath was not filed, nor 
can it now be found. This was a serious 
irregularity. There are important rea- 
sons why this requirement of the law 
should be complied with. They will 
readily suggest themselves, and need not 
be enumerated here. One. main reason 
is that the record should furnish the con- 
clusive evidence of the qualification of 
the officer to participate in the drawing. 
Without such evidence, this vital fact, 
as in this case, may be left to inference, 
and possibly in uncertainty. Whether 
the want of this evidence, the fact being 
satisfactorily established by parol, must 
necessarily vitiate the indictments found 
by a grand jury thus selected, need not 
be decided here.— It is enough to say that 
when the fact is the least in doubt, and 
the defendant has made known his ob- 
jection with reasonable promptness, and 
h4s done nothing to recognize the valid- 
ity of the indictment, and has had no 
opportunity to challenge the array of 
jurors, as of course these defendants 
have not, it is clear that the court, in the 
exercise of a sound discretion, ought to 
quash the indictment. As we under- 
stand the ruling, it was upon these 
grounds that the quashing of the indict- 
ment in the case of Commonwealth v. 
The Lehigh Valley Railrbad Company, 
at the present term, was based. We feel 
bound by the precedent established in 



that case, and as tbe motions seem to be 
presented on substantially the same facts, 
they must have the same disposition. I 
would say for myself, however, that if 
the defendants had had the opportunity 
to challenge the array of grand jurors, 
I and it appeared that the sheriff had 
taken and reduced to writing the proper 
! oath, the irregularity in not filing it could 
I not be taken advantage of on a motion 
to quash the indictment. It is unfor- 
i tunate that the court and district attor- 
I ney were misled, as stated at the outset. 
This, however, was undoubtedly unin- 
I tentional, and not the fault of these de- 
I fendants, and these motions must be dis- 
[ posed of on their peculiar facts, as pre- 
I sented by the sworn affidavits, and not 
i on those appearing in the case of Com- 
I monwealth v. Derschuck. For these rea- 
I sons it must not be understood that there 
is any conflict in the rulings. — On the 
contrary, our present ruling is fully rec- 
ognized in the Derschuck case, and is in 
exact accord with the ruling in the case 
of Commonwealth v, Lehigh Valley Rail- 
road Company. 

The motions to quash are sustained. 
• » ■ * 

Abstracts of Recent Decmons. 

(Cases not otherwise designated are 
Supreme Court cases.) 

Criminal law — Irregularity in draw- 
ing of jury. — The failure of the sheriff 
to file his oath of qualification for the 
drawing of jurors in the proper office, 
so that it may become matter of record, 
is a serious irregularity, and may be 
ground for quashing an indictment. 
Where this irregularity pertains to the 
drawing of a grand jury, the motion to 
quash should be made promptly, and at 
the first opportunity. Where the motion 
to quash, on the ground named above, 
was not made until the case had been 
three times on the trial list, and after a 
motipn to quash the array of petit jurors 
at a previous term had prevailed. Held, 
not to be in time, and therefore denied. — 
Com. V. Derschuck, (Luzerne Q. S.) 10 
Luz. Leg, Reg. 165. 

[See Com. v. Yetter» i York Legal Rbcoso ij5-1 
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SUPREME COURT. 



Gray's Appeal. 

The legal discretion of the Orphans' Court in the 
appointment of guardians of minors is not subject to 
review by the Supreme Court. 

A minor on attaining fourteen years of age has not 
an absolute right of choice of guardian so as to rt- 
move hia former guardian against whose proper ad- 
ministration no charge was alleged. 

Appeal from Orphans' Court of Alle- 
gheny county. 

This was a petition by Phineas T. 
Gray, stating that he is a minor child of 
Phineas R. Gray, late of the City of 
Pittsburg, in the County of Allegheny, 
and State of Pennsylvania, deceased, 
above the age of fourteen years, to wit, 
of the age of fifteen years on the loth 
day of March, 1880. 

That your petitioner on the 29th day of 
November, 1873, by his next friend, W. 
M. Gray, presented a petition to the Or- 
phans* Court of Allegheny county, in the 
said State of Pennsylvania, showing that 
he was a minor child of the said Phineas 
R. Gray, late of said county, deceased, 
under the age of fourteen years, and had 
no guardian, and that he was entitled to 
real estate of no annual value, and to 
personal estate amounting to about two 
thousand dollars, and praying the court 
to appoint some fit person guardian of 
his person and estate, whereupon said 
court appointed Jos. H. Gray his gfuard- 
ian, who gave bond, with sureties, ap- 
proved by the court, and entered upon 
the discharge of his duties as such 
guardian, as will appear by reference to 
proceedings at No. 238 of September 
Term, 1873, of the Orphans' Court of 
Allegheny county. 

That your petitioner is entitled to the 
one undivided ninth part of a certain 
tract of land situate in North Hunting- 
don Township, Westmoreland County, 
Pennsylvania, containing two hundred 
and thirty-two acres, of about the annual 
value of sixty dollars; and to personal 



estate amounting to the sum of two thou- 
sand dollars. 

Your petitioner, therefore, prays your 

Honor to permit him to make choice of 

I some suitable person as guardian of his 

I person and estate, instead of said Joseph 

H. Gray, heretofore appointed by said 

court, and he will ever pray, etc. 

, An answer was filed, and afterwards 
' the court refused the application, filing 
I the following opinion by Hawkins, P. J. : 

"When the Legislature gave the *Or- 
' phans' Court of each county * * * the 
I care of the persons of minors resident 
within such county, and of their estates, 
I and * * * power to admit such minors 
I when and as often as there shall be occa- 
tion, to make choice of guardians,' it 
' gave in plain terms discretionary power 
I to that court in the appointment of 
guardians ; McCann's Appeal, 49 Penna. 
' State Reps. 304. The law presupposed 
the immaturity of minors and the conse- 
quent necessity of 'care' over their per- 
sons and estate. Is there 'occasion' in the 
present case, to admit the petitioner to 
make choice of a new guardian in place 
of the old? 

"He. already has an ' unexceptionable 
guardian. A change of guardian will in- 
volve the filing and auditing the account 
of the old guardian, and the expense and 
cost incidental thereto, which must be 
borne by the minor's estate. It may, and 
probably will become necessary to call 
in the present investment, and a change 
of policy will follow in the administra- 
tion of the trust; this will cause delay 
and consequent loss to the minor's estate. 
These are some of the obvious objections 
to change. On the other hand no special 
advantages are adduced for making it. — 
The application is based entirely on an 
asserted 'naked right of choice.' If such 
right exist, why come into the Orphans' 
Court at all ? If the petitioner is compe- 
tent to make choice \vrithout the supervi- 
sion of this court, then he does not need 
its 'care,' he is competent to transact his 
own business, and there is no occasion for 
a guardian ; but if, as the Legislature has 
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asserted, he needs its 'care/ he needs its 
supervision in the selection of a guard- 
ian. There can be no 'occasion' to make 
choice of another guardian, where no ad- 
vantages can be attained. It follows that 
the circumstances of this case do not 
justify a change of guardians, and the 
application to be admitted to 'make 
choice' must be refused. 

"And now, to wit, October 2d, 1880, it 
having been admitted at the hearing in 
this case that Joseph H. Gray, the pres- 
ent guardian, is an entirely suitable per- 
son to act as such guardian, and it not 
having been shown that it would be to 
the advantage of said minor that there 
should be a change of guardian, the above 
ai>plication is refused. It is directed that 
the costs of this application be paid out 
of the petitioner's estate." 

Which was assigned as error. 

Counsel for defendant contended that 
a minor over 14 years of age had the 
right to choose his own guardian, and 
cited Arthur's Appeal, i Grant's Cases, 
55 ; Lee's Appeal, 3 Casey 229 ; Reeves' 
Domestic Relations, 321 ; Lewry's Es- 
tate, 35 Legal Intelligencer 475. 

Counsel for appellee contended that 
under McCann's Appeal, 13 Wright 304, 
the Supreme Court could not review the 
action of the Orphans' Court. 

Per Curiam. November 22, 1880. 

As we understand the decision in Mc- 
Cann's Appeal, 13 Wright 304> it is very 
correctly stated in the syllabus. "The 
legal discretion of the Orphans' Court in 
the appointment of guardians of the per- 
sons and estates of minors, is not subject 
to review by a Court of Error." It fol- 
lows that we ought not to intervene, even 
if we thought that the discretion of the 
court below was not properly exercised 
in this case. 

Decree affirmed and appeal dismissed 
at the cost of the appellant. 



COMMON PLEAS. 



C. p. of Delaware Co. 

Jones V. Femwood Masonic Hall Association. 

Practice — Amendments, when permitted 
— Amendments at common law and 
under the statute. 

When the oarr. alleged an excessive diatrest for 
rent and admitted $500 rent in arrear, an amendment 
on the trial substituting $450 for $500 is proper. 

An amended nan*., filed by the plaintiff on leave 
granted, after the continuance of the case for sur- 
prise on account of a previous amendment, ^ for the 
purpose of covering all tne grounds of complaint upon 
which he had offered evidence at the trial, must be 
considered as an amendment at common law and en- 
tirely within the discretion of the Court. 

Sur demurrer to amended narr. 
The opinion of the Court was filed 
, May 2nd, 1881. 

Clayton, P. J. This case was partly 
I tried at the last term of the court, and all 
I the causes of action, now introduced into 
the amended narr, were sustained by 
\ some evidence. At the close of the trial 
j it was found that the declaration did not 
! fully cover all the complaints upon which 
1 proof had been submitted. The narr, 
I consisted of but one count, admitting 
$500 as the true amount of rent in ar- 
I rear, and alleging a distress for $800, 
and subsequent sale of the goods levied 
on for the full amount of the unlawful 
claim, to the damage of the plaintiflFs. 
The proof showed that the rent in arrear 
might not be more than $450. The plain- 
tiff moved to amend the narr, by strik- 
ing out $500 and inserting $450 ; the de- 
fendants objected, as they had come to 
the trial with, at least, $500 of their claim 
admitted. The amendment was allowed, 
and on the defendants* motion, alleging 
surprise, the case was continued. The 
plaintiff then asked for leave to file ad- 
ditional counts covering all the matters 
of complaint upon which he had offered 
evidence on the trial. This leave was 
granted after the case had been contin- 
ued for surprise on account of the first 
amendment. This is an important fact 
in the case, as the amendments, now de- 
murred to, are at common law, and not 
under the statute. 

Much of the apparent confusion in the 
cases on the question of amendments 
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which may, and those which may not be 
permitted, will be made clear, by observ- 
ing, 1st, Whether the amendment pro- 
posed was at common law, or under the 
statute. 2nd, Whether made on the trial, 
or, on leave granted, between terms. 

At common law no amendment at the 
trial, which placed the opposite party at 
any disadvantage, was permitted. The 
statute for consolidating causes of action 
as far as possible, permitted such amend- 
ments, but gave the opposite party the 
right, in a proper case, to plead surprise 
and claim a continuance. In such cases, 
however, no amendment, which intro- 
duced an entirely new and distinct cause 
of action was permitted. And this for 
obvious reasons, as the opposite party 
came prepared to try the issue stated in 
the declaration, and not a new or distinct 
one. Thus, if the action was trespass for 
breaking in a house in one township, a 
count could not be added on the trial, for 
breaking into a barn or field in another 
township, or for a battery of the plaintiff 
on some other occasion. But, if the plain- 
tiff, after having filed his declaration, 
discovers he has not fully stated his 
whole cause of action, as where the dec- 
laration is for trespass in breaking into a 
dwelling house, on the same occasion, 
and growing out of the same transaction, 
the goods of the plaintiff were carried 
away, and he and his servants were as- 
saulted and beaten, the court would per- 
mit an amendment, even on the trial, for 
without it, the whole case would not be 
tried upon its merits. 

If, on the other hand, a plaintiff sues 
for debt on bonds for different sums, 
and, after declaration filed, he finds by 
mistake or inadvertance he has only de- 
clared on one bond, he will not be per- 
mitted, on the trial, to amend by filing 
counts on other distinct notes, bonds or 
deeds. But he may, at common law, at 
a reasonable time before trial, move the 
court for leave to either withdraw the 
narr filed, add new counts, or amend it, 
by introducing entirely new and distinct 
causes of action. — The reason is equally 



obvious. No harm is done to the de- 
fendant, no surprise can be alleged, and 
he has tTie advantage of having tried in 
one suit what might otherwise be the 
subject of many actions. As a general 
rule, a party will not be permitted to 
bring several suits for one injury, or to 
split up one transaction into several ac- 
tions when they can be all tried in one 
suit. Should such several actions be 
brought, the court will compel the plain- 
tiff to consolidate them into one suit. For 
the same reason, the court will encour- 
age, rather than condemn, an amend- 
ment, if made in time, the object of which 
is to try in one suit all matters at vari- 
ance between the parties. It is an error 
to suppose that no amendment on the 
trial can be made which introduces a new 
cause of action. The rule is, as I under- 
stand it, that all new causes of action 
growing out of the same controversy and 
inseparably connected with it, may be 
introduced into the suit, on the trial by 
an amendment at bar, and, that only 
those new causes of action which are en- 
tirely distinct and disconnected with the 
controversy in question, are excluded 
from the privilege of amendment at the 
trial. The latter may, however, be 
brought into the suit by motion in due 
time at common law. See Newlin v. 
Palmer, 11 S. & R. 98, loi ; Coxe v, 
Tilghman, i Wh. 281 ; Cassell v. Cooke, 
8 S. & R. 268-287. In the last cited case, 
the court states the rule to be this (re- 
ferring to a proposed amendment under 
the statute, on the trial) : "The true cri- 
terion is, whether the alteration or pro- 
posed amendment is a new and different 
matter — another cause of controversy; 
or whether it is the same contract or in- 
jury, and a mere permission to lay it in 
a manner which the plaintiff considers 
will best correspond with the nature of 
his complaint, and with his proof, and 
the merits of his cause." See also, Cun- 
ningham V, Day, 2 S. & R. I ; Roderigue 
V. Curcier, 15 ib. 81 ; Bank v. Israel, 6 
ib. 293; Smith v. Rutherford, 2 ib. 358. 
Measuring the causes of action in the 
amended narr., now before us, by the 
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above principles, it is very doubtful if 
the proposed amendments could not have 
been made at the trial, but,* as this 
amended narr. was filed on motion and 
leave obtained after the case had been 
continued for alleged surprise on an un- 
doubtedly proper amendment at common 
law and entirely within the discretion of 
the court, and as it is better for both 
parties as well as the economy of public 
time, that all controversies between them 
should be settled in one suit, the amend- 
ments are permitted. 

The defendant has leave to withdraw 
the demurrer, and must plead to the 
amended narr. 



c. p. of 



Seipt V. McFadden. 



Schuylkill Co. 



If there is a misdescription in the Sheriff's ad- 
vertisement, the sale will be stayed. 

In case of laches in making the application to stay 
the sale, the party guilty of laches must pay the costs 
caused thereby. 

Rule to stay Sheriff's sale. 

Pershing, P. J. The ground of the 
defendant's application is a misdescrip- 
tion of the real estate advertised to be 
sold. — This same property was sold by 
the Sheriff in the year 1876, and the sale 
set aside at the instance of the defend- 
ants, but upon a different ground. The 
Sheriff has described the building as a 
two-story frame dwelling house, with 
"a brick front stone basement, &c." It 
appears that the walls on two sides are 
of stone, but they are concealed from 
view by adjoining buildings. The house 
is not on Acre street, as described in the 
advertisement, but on Lang street, imme- 
diately opposite the mouth of Acre 
street, where it enters Lang street. We 
think there is such a misdescription of 
the premises as requires an amendment 
of the levy. We must, however, regard 
the defendannt a.^ guilty of lurhes in 
waiting till the alias writ of venditioni 
exponas was issued, and the time for sale 
just at hand before making his applica- 
tion to the Court. He has had knowl- 
edge all along of the defect in the de- 
scription, and good faith demanded that 



he should act at the earliest moment. 
The costs which have accrued in conse- 
quence of his negligence should not fall 
on innocent lien creditors. 

And now, September loth, 1880. The 
rule is made absolute^ and the above 
writ of venditioni exponas is directed to 
be stayed at the costs of the defendant. 



C p. of Carbon Co. 

Van Horn v. Independent Order I. 0. of C. T.. 
No, 76. 

A justice of the peace, after hearing may continue 
a case for consideration to some day and hour certain; 
but the record must show the adjournment and «>n- 
tinuance. 

Certiorari, 

Dreher, p. J. The transcript of the 
justice shows that the summons was re- 
turnable August 31st, 1880, at 10 o'clock 
A. M. It does fiot show that the parties 
met on that day. After stating the con- 
stable's return of service of summons, it 
proceeds thus: "Plaintiff's claim is for 
work and labor done $5.12. The above 
case continued to September ist, 1880, 
at ID o'clock A. M. J. E. Van Horn, 
sworn; Leslie Bower, sworn; Joseph 
Hummel, sworn. And now, September 
4th, 1880, judgment in favor of the 
plaintiff and against the defendant for 
$J.I2 and costs of suit." 

It will be observed that it does not ap- 
pear that the parties met on August 31st, 
the return day of the writ. It is stated 
that the case was continued to Septem- 
ber 1st, 1880, at 10 o'clock A. M. But 
by whom, when continued, is not said; 
nor does it appear that the parties met 
September ist. And again, judgment 
was entered September 4, 1880, without 
any adjournment or continuance to that 
day. This is clearly erroneous. The 
justice, after hearing the evidence, may 
continue the case for consideration to 
some day and hour certain; but, then, 
the record must show the adjournment 
or continuance. — These defects in the 
record are assigned as errors in the ex- 
ceptions filed by defendant, and the judg- 
ment must be reversed. 

And now, April 22d, 1881, the judg- 
ment of the justice is reversed. 
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SUPREME COURT. 



Detwiler's AppeaL 

Assignment for benefit of creditors — 
Assignee not bound to let the real es- 
tate assigned to him. 

A voltmtary assignee for the benefit of creditors is 
under no obligation to let the real estate included in 
the aaoignraent, and, therefore, where he allowed the 
assignor to retain possession of, and to use said real 
csUte: 

Held (reversing the decree of the Court below), 
that he was not chargeable in his account with the 
rental value thereof. 

Appeal of John S. Detweilei from a 
decree of the Common Pleas of Fay- 
ette Co. 

The following were the facts: On 
April 22 f 1876, Samuel Detweiler exe- 
cuted a voluntary assignment of his real 
and personal estate to John S. Detweiler, 
in trust, to sell, etc., etc., for the benefit 
of the assignor's creditors. At the time 
of the assignment there were several 
judgments against the assignor, and oth- | 
er judgment liens thereon to a large 
amount were obtained soon afterwards. | 
The real estate included in the assign- [ 
ment consisted of four farms, on one of 
which the assignor lived and had erected ; 
a gjist and a saw mill. The assignor re- 
tained possession of the real estate, run- 
ning and operating the grist mill and 
saw mill just as he always did before the 
assignment, and farming the land with 
men under his employ. The assignee 
took no possession of the real estate, and 
received no rent therefrom. On May 3, 1 
1878, two years after the assignment, 
none of the land having yet been sold, 
the assignee filed his account of the per- 
sonal estate which he had received. Ex- 
ceptions being filed thereto, Daniel 
Downer, Esq., was appointed auditor, 
who made report, surcharging the as- 
signee with the sum of $2935, the esti- 
mated rents which the real estate and 
saw mill and grist mill would have pro- 
duced had they been let. Exceptions 
having been filed on behalf of the as- I 
signee to tliis report, the Court dismissed . 



the exceptions and confirmed the report, 
saying, inter alia, "We do not see how 
the assignee can be relieved from liabil- 
ity for rents of the real estate conveyed 
to him in the deed of assignment, and in- 
cluded in the appraisement. If he per- 
mitted the assignor to remain in the ac- 
tual occupancy of the real estate, using 
and enjoying the profits thereof, we must 
conclude that the assignor did so as the 
agent of the assignee, otherwise the as- 
signee failed in the proper discharge of 
his duty in not taking possession of the 
real estate. He seems to have considered 
that the property was in his possession, 
as he paid the taxes on it, and also paid 
the insurance on the buildings; and for 
such payment has been allowed a credit 
in his account." 

The assignee thereupon took this ap- 
peal assigning the action of the Court in , 
dismissing the exceptions and confirming 
the decree for error. 

January 3, i88r. The Court. This 
contention relates to the liability of the 
appellant for rent of the real estate as- 
signed to him for the benefit of creditors. 
In April, 1876, Samuel Detweiler exe- 
cuted a voluntary assignment of his real 
and personal estate to the appellant, in 
trust for the latter to sell and dispose of 
the same, and if any part thereof remain- 
ed, after paying the debts of the assign- 
or, to deliver over and reconvey the same 
to him. At the time the assignment was 
made, there were several judgments 
against the assignor, which were liens 
on the lands assigned, and other judg- 
ment liens thereon to a large amount 
were obtained soon afterwards. The as- 
signor retained possession of the real 
estate. The appellant took no posses- 
sion thereof, and received no rent there- 
from. On settling his account of the 
personal estate which he had received, 
exceptions were filed thereto, the main 
ones being for his not having charged 
himself with the value of the rents of the 
real estate. The Court held him liable 
therefor, and decreed accordingly. This 
is assigned for error. The correctness 
of this decree must be ascertained by a 
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consideration of the effect of the assign- 
ment, and of the duty thereby imposed 
on the assignee. It is well settled that 
a voluntary assignee is the mere repre- 
sentative of the assignor, enjoying his 
rights only, and is bound where he would 
be bound. Neither he nor the creditors 
for whom he holds the property in trust, 
are purchasers for value. They are not 
parties to the deed. They have not re- 
linquished anything in compensation for 
the benefits of the trust. They have not 
agreed to look to the property assigned 
for the satisfaction of their claims. They 
have no title to the property itself. They 
acquire a right only to enforce the duty 
undertaken by the assignee. (Twelves 
V, Williams, 3 Whart. 485 ; Jeffers's Ap- 
peal, 9 Casey 39; Folton's Estate, i P. 
F. S. 204; Wright v, Slingluff, 3 Nor- 
ris 163; Norris's Appeal, 7 Id. 368). 

The assignment on its face does not 
impose on the assignee any duty to let 
the real estate. It was liable at any time 
to be sold by virtue of executions on the 
judgment liens. Any attempted letting 
must have been for a terrh of uncertain 
duration. A lien creditor could proceed 
at his will to sell the real estate. Other 
creditors, on application to Court, could 
enforce a sale. In view of the fact that 
no creditor caused a sale to be made, the 
presumption is that no sale was desired 
while the value of real estate was so 
much depreciated. 

It is contended that inasmuch as the 
34th section of the Act of i6th June, 
1836, (Purd. Dig. 782) vests the estate 
in the assignee, and makes it his duty to 
take possession of the property, if he 
fails so to do, he is liable to the creditors 
for an amount equal to the value of the 
rents. — At first sight, this section might 
produce such impression on the mind. 
In general terms, it deals with all the 
property assigned, and gives a right of 
possession. — It then stops. It does not 
profess to declare or define the duties of 
the assignee after he has taken posses- 
sion of the land. A previous section of 
the same act had already defined his duty 



to be "to convert the real and personal 
estate of such insolvent into cash" (Id. 
780, pi. 32). Thus the manifest intent 
of the Act is to g^ve a power of sale, not 
a power to let. The object of the as- 
signment is to convert the property by 
sale, and not for the assignee to work 
the land or let it to others. His position 
is similar to that of an executor with a 
naked power of sale, yet we are not 
aware he has ever been held liable for 
rents not received. A creditor cannot 
rest on his rights, refrain from all ac- 
tion to induce a sale, and thus charge the 
assignee with rents which he never re- 
ceived. The learned Judge, therefore, 
erred in surcharging the appellant with 
rents not received, and the decree must 
be modified accordingly. 

And now it is modified and decreed, 
that the sum of $2935 be stricken from 
the sum adjudged to be in the hands of 
the appellant; and the residue, being 
$7487.03, be and hereby is adjudged and 
decreed to be the true sum due from him. 
So modified, the decree is affirmed. It 
is further ordered that the costs of this 
appeal be paid out of the fund. 



Appeal of the Overseers of the poor of White 
Deer Township, Pennsylvania. 

The claim of $300 exemption is a personal privilege, 
and may be withdrawn at any time by the defendant. 
The fact that defendant was a pauper and a charse 
on the township does not prevent his having the rgnt 
to withdraw his claim. 

Appeal from the Court of G>mmon 
Pleas of Union county. 

Mercur, J. This contention is for a 
fund produced by a sheriff's sale of the 
real estate of one Gabriel Huntingdon. 
It arises between his lien creditors and 
the Overseers of the Poor. It presents 
a question of the power of Huntingdon, 
after he had become a charge on the poor 
district, to make and withdraw a claim 
for $300 dollars of property, under the 
act of April 9th, 1849. 

After the judgments on which the 
money is claimed had attached as liens 
to the land, and after a /i. fa. had issued 
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on one of them, but before the return day 
thereof, Huntingdon applied for relief. 
— An order therefor was duly granted. 
— Under this order the overseers took 
charge of Huntingdon, and have contin- 
ued to provide for him. Several days 
thereafter the /J. fa, was levied on the 
land. About a month after the order of 
relief was procured, Huntingdon made 
claim to the $300 exemption. The ap- 
praisers found that the land could not 
be divided without spoiling the whole, 
and Huntingdon then claimed the $300 
out of the proceeds of sale. The land 
was sold on a writ of vend, exp, — ^After- 
wards, by writing duly executed by 
Huntingdon, he withdrew his claim for 
exemption, and agreed "that the sheriff 
pay out the said money as if no such 
claim had been made." This writing 
was returned with the writ on the return 
day thereof. The sheriff thereupon ask- 
ed leave to pay the money into court, and 
it was so paid. 

The act of 1849, allowing the exemp- 
tion, does not force it on a debtor. He 
may or may not claim it at his option. 
It is a personal privilege, which he may 
release. It is a contingent right, which 
is lost by an omission to claim it at the 
proper time. In case he does duly claim 
it, he may withdraw the claim at any 
time before the property is set off, or 
money decreed to him: Kyle and Dun- 
lap's Appeal, 9 Wright 334. Conceding 
this power to exist in one who is sui 
juris, it is contended that Huntingdon 
could not withdraw the claim. The act 
of 13th of June, 1836, authorizes the 
overseers of a district in which a person 
has become chargeable to sue for and re- 
cover any personal or real estate belong- 
ing to him, and to collect and receive the 
profits of his real estate and to sell and 
dispose of his personal property. It does 
not, however, divest or impair any Kens 
on his property existing before he be- 
came chargeable on the district. When 
Huntingdon became chargeable he had 
no vested right in this specific property. 
He had not taken the first step towards 
acquiring it. He never did acquire it. 



He was under no more disability at the 
time he withdrew the claim than when he 
made it. He did not make it in behalf of 
the overseers, but in his own right. He 
could not have been compelled to claim 
it to the prejudice of his lien creditors, 
either for the benefit of himself or his 
other creditors. Before any order or de- 
cree giving him the money was made, 
and before his claim was considered and 
determined, he withdrew it. He was as 
competent to withdraw the claim as he 
was to make it. The withdrawal was no 
fraud on any of his creditors. It was not 
in conflict with any principle of equity 
nor with the policy of the, law. No fact 
is shown tending to put the appellants on 
higher ground than that occupied by the 
judgment lien creditors. The learned 
judge was right in decreeing the money 
to the latter. 

Decree affirmed and appeal dismissed 
at the cost of the appellants. 



Abstracts of Recent Dedrions. 



(Cases not othenvise designated are 
Supreme Court cases,) 

Affidavit of defence, — An affidavit of 
defence should be specific and leave 
nothing to mere inference. — Kline v. 
Fitssimmons, (Schuylkill C. P.) 2 
Schuyl. L. R. 126. 

Decedent's estate. — Charge in land, — 
A bare direction to devisees to pay 
money is nothing more than a personal 
obligation of the devisees. It is not a 
charge on the land. The Orphans* Court 
has not jurisdiction to compel devisees 
of land to have certain legacies charged 
on the land. — Walter's Appeal, 1 1 Pitts- 
burgh Legal Journal, 456. 

Insolvent — Liability of surety. — Un- 
der the Insolvent Act of 1836, the sure- 
ties of the insolvent are not liable if he 
attends at the final hearing, surrenders, 
and is remanded to jail. — Rowand et uL 
V. Smiley et ux., 38 Legal Intelligencer 

285. 
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COMMON PLEAS. 



•C. p. of 



Person v. Wetton. 



Carbon Co. 



The sUtute of limitations never extinguishes a debt; 
it only forms a bar to the remedy to recover it by 
action. 

Where several remedies are given, the party entitled 
to them may select that which is best calculated to 
aerve his ends. 

The act of February 24, 1806, authorizing judg- 
ments to be entered b/ the prothonotary on notes and ' 
other instruments, with confession ot judgment at- 
tached, gives an additional remedy for collection, to 
which the statute of limitation does not apply. 

Where a debt is acknowledged by a debtor under 
the form of a note, with confession of judgment at- 
tached, it may be entered in judgment and collected, 
notwithstanding more than six years have intervened 
between the maturity of the note and the entry of 
judgment upon it. 

A refusal or neglect by the prothonotary to enter 
judgment upon sucn a note would make him and his 
sureties in bis official bond liable to such holder for 
any damage accruing in consequence of such refusal 
or neglect. 

Sur rule to strike off judgment. 

Drehrer^ p. J. The only ground upon 
which the defendant asks to have the 
judgment set aside is, that more than six 
years had elapsed after the maturity of 
the note before judgment was entered, 
and therefore the statute of limitations 
was a bar to a recovery by any action or 
suit thereon. In other words, we are 
asked to open the judgment to enable the 
-defendant to plead the statute of limita- 
tion. 

Had the prothonotary power to enter 
the judgment? The act of Assembly of 
24th February, 1806, provides that "it 
shall be the duty of the prothonotary of 
any court of record within this Common- 
wealth, on the application of any person, 
l)eing the original holder, or assignee of 
such holder of a note * * in which 
judgment is confessed, * * to enter 
judgment against the persons who exe- 
cuted the same for the amount which, 
from the face of the instrument, may ap- 
pear to be due," etc. This act makes it 
the duty of the prothonotary to enter 
judgment on such a note as the present 
on application of the holder thereof. A 
refusal or neglect of the prothonotary to 
discharge his duty in this regard would 
make him, and his sureties in his official 
1x)nd, liable to such holder for any dam- 
age accruing in consequence of such re- 
fusal or neglect. It may be said that the 



prothonotary would be justified in refus- 
ing to enter the judgment where, as in 
the present case, the note is not a special- 
ty, and more than six years have elapsed 
since the maturity of the note; but the 
answer to this is, that the prothonotary 
is not the agent of the maker of the note, 
nor can he know whether the maker will 
plead the statute of limitations. Suppose 
the case where a holder of a note like the 
present one, after the expiration of six 
years, should apply to the prothonotary 
to enter judgment thereon, and the pro- 
thonotary should refuse on the ground 
that the statute of limitations would be 
a bar to recovery in an action of debt or 
assumpsit on the note, and it should turn 
out that the maker did not intend to 
plead the statute, and would not plead it 
in a subsequent suit, would not the pro- 
thonotary be liable to the holder if, in 
consequence of his refusal to enter judg- 
ment the holder lost the money? I am 
inclined to think the prothonotary would 
be liable. A defendant may or may not 
plead the statute of limitation. If he 
does not plead it, the statute is no bar to 
a recovery. 

The present note is something more 
than a promissory note. It is also a con- 
fession of judgment, and the statute of 
limitations does not affect the confession. 
The maker having, in the original con- 
tract, confessed a judgment, thereby 
gave the holder an additional remedy to 
that by ordinary suit, or action by writ, 
to receiver the debt. The judgment hav- 
ing been properly entered, we will not 
open it merely that the defendant may 
plead the statute. This very question 
was decided in the Court of Common 
Pleas of Luzerne county in 1874. The 
opinion of Harding, P. J., may be found 
in 3 Luz. Leg. Reg. 56; in which he re- 
fused to strike off or open a judgment 
to enable the defendant to plead the stat- 
ute. I understand the same ruling has 
been made by the Court of Common 
Pleas of Bradford county. 

Rule to strike off judgmeni is dis- 
charged. 
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COMMON PLEAS. 



C. p. of 



Dauphin Co. 

The Commonwealth of Pennsylvania ex reL 

Charles S. Wolfe, ts. Samnd Butler, 

State Treasurer. 

Words Construction of — New Constitu- 
tion — Meaning of 'Salary/' 

The word "Salary," as used in the Constitution (Art. 
II; sec. 8) of 1874, is to be accepted in its ordinary 
and popular sense, and means a fixed sum paid for 
a term of senrice. 

So much of the Act of May 11, 1874, fixing the 
compensation of members of the Le^slature. as pro- 
vides for a per diem compensation in addition to a 
fixed salary, is unconstitutional. 

Writ of mandamus. Application for a 
peremptory mandamus and answer 
thereto. 

Pearson^ P. J., and Henderson, A. 
L.J. 

The pleadings in this case raise a 
single question. Is the plaintiff, as a 
member of the Legislature of Pennsyl- 
vania, entitled to receive out of the treas- 
ury of the State the sum of five hundred 
dollars in addition to the salary, mileage, 
etc., already paid him for his services 
during the session of 188 1? That de- 
pends on the constitutionality of the first 
section of the Act of the nth of May, 
1874, making compensation to the mem- 
bers of the General Assembly in these 
words: "That the compensation of the 
members of the General Assembly shall 
be one thousand dollars for each regular 
and each adjourned annual session, 
not exceeding one hundred days; and 
ten dollars per diem for time neces- 
sarily spent after the expiration of the 
hundred days; Provided, however, that 
such time shall not exceed fifty days at 
any one session." Mileage is also pro- 
vided for, and also adjourned special 
sessions at the same rate per day. It is 
conceded that the session of the Legisla- 
ture of which the plaintiff was a member 
in attendance continued for one hundred 



and fifty-eight days, terminating on the 
9th day of June, 1881. 

The provision of the constitution un- 
der which this law was enacted is in 
these words, as found in section eight of 
the second article : "The members of the 
General Assembly shall receive such sal- 
ary and mileage for regular and special 
sessions as shall be fixed by law, and no 
other compensation whatever, whether 
for service upon committee or otherwise. 
No member of either House shall, dur- 
ing the term for which he may have been 
elected, receive an increase of salary or 
mileage under any law passed during 
such term." 

One main question to be determined is 
what was meant by the words "salary as 
shall be fixed by law ?" Was it intended 
to give a salary as generally known and 
understood, or a per diem compensation ? 
Or was it intended to give both a salary 
and daily pay? Was it to be a fixed 
lumped sum during one hundred days 
and compensation at the same rate per 
diem for the next fifty days, or not ex- 
ceeding that time ? 

In construing a constitution Courts are 
perhaps not bound down to the form of 
words used as in a private article of 
agreement, or even an act of Assembly. 
It is a form of government ; must be ex- 
pounded liberally to effect the general 
object ; must be studied in the light of or- 
dinary language and the construction 
placed upon it by the people : 4 P. F. S. 
260, 261 ; 3 Sergt. & Rawle 69. A con- 
stitution is made not particularly for the 
inspection of lawyers, but for the million, 
that they may judge of their rights and 
duties. Words are not to be used in their 
technical sense, but are to have their 
plain popular and natural meaning. The 
State is only bound by their natural 
meaning; Gibson, C. J., 6 W.*& Sergt. 
1 14. Now what is the plain and natural 
meaning of the word " Salary f' It is a 
word with which the world— the mass of 
the people — have become very familiar. 
We need not look into dictionaries to 
study its meaning. Not even into law 
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dictionaries to see how it has been held 
by the legal profession. It gives us 
but little light to know that the word was 
derived from the word "salt" — a neces- 
sary of life, in which the wages of the 
Roman soldier was paid ; or from *'sala" 
a hall, or the rent of a hall or "sala/* 
How is it understood by the mass of the 
people in this country at the present? By 
the English speaking people of the Unit- 
ed States in the latter part of the nine- 
teenth century? Webster defines it to be 
the recompense or consideration stipu- 
lated to be paid to a person for services, 
usually a fixed sum by the year, or for a 
shorter period. — Richardson defines it in 
nearly the same language : Services done 
at certain times or periods. "Wages" 
usually applied to servants; salaries to 
superiors. Worcester says: "An annual 
or periodical payment for services — a 
stiuplated periodical recompense." 

Tomlin in his law dictionary defines it, 
"a recompense, a consideration made to 
a person for his pains or industry in an- 
other man's business." Bunnell, L. D., 
"an annual compensation for services 
rendered, a fixed sum to be paid by the 
year." Bouvier, L. D., says: "A reward 
or recompense for services performed. It 
is usually applied to the reward paid to 
public officers for the performance of of- 
ficial duties. 

If we wish to arrive at what was act- 
ually meant by the framers of our pres- 
ent constitution by the section cited, we 
can gain much information by looking 
into the registry of their proceedings. In 
vol. I, p. 509, we find the section intro- 
duced by a committee substantially as 
adopted. This was voted as an amend- 
ment to one in different language. All | 
of the arguments show that the object 
was to have a fixed salary for the ses- | 
sion. An effort was made to amend by 1 
striking out ''salary," . and inserting , 
** Compensation" This was rejected on [ 
the ground that a fixed salary for the j 
session was desirable and intended. 
Again, when the matter was brought up ! 
as finally inserted, the proposition to sub- 



stitute ''compensation" as in the former 
constitutions of 1790 and that of 1838, 
was proposed, it was again rejected by 
a vote of the convention. See vol. 7, p. 
313. This was not the mere reasoning 
of a few members, but the solemn vote 
of the body. The reason given was that 
daily pay prolonged the sessions. 

I A legitimate source of reasoning is 
I found in the change from the former lan- 
guage and the inconvenience f^lt under 
it in paying by the day to the salary as 
adopted. The Legislature of 1874 ap- 
pear in enacting the statute, to have got 
as far as possible from the language of 
the constitution in using the word ''com- 
pensation" instead of "salary" and not 
only fixing a certain sum of $1000 for 
the hundred days, but also a per diem 
allowance for the residue of the time 
spent. There was certainly no authority 
to fix on two distinct modes of payment 
under the clause in the constitution. We 
are well aware of the fact that the con- 
stitution, as framed, is of no avail until 
voted on by the people and they may 
view it in one sense whilst those who 
framed it intended it in another, but 
there is no reason to suppose that the 
same words were intended differently, 
and to reach the true intent of the instru- 
ment is to adhere to the words as nearly 
as practicable, unless it should cause 
great inconvenience, or introduce an ab- 
surdity. We must not be too literal in 
our construction, lest we conflict with 
the maxim, qui haeret in tittera haeret in 
cortice, but in the present case we con- 
sider the latter the wisest course, and 
least likely to lead to evil or inconveni- 
ence. In construing a constitution we 
may, with propriety, look into a former 
instrument of the same general character 
to see the changes made, and from them 
judge of what was intended. In doubt- 
ful cases we may with propriety examine 
the debates to see what was actually in- 
tended, and into the history of ^^hat led 
to the alteration. The people look into 
the words used to collect the meaning: 
13 Michigan 147-8 to 166. The differ- 
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ent modes of compensating was consid- 
ered in Indiana. "It may be fees to sher- 
iffs and certain officers. Wages to labor- 
ers ; salaries to certain other officers, or 
persons in other situations;" lo Indiana 
85-6. Again in 12 Ohio State R., p. 
617-18. "Salary," compensation to an of- 
ficer for a fixed time, or it may be the 
time of service or amount theieof ren- 
dered. All of these cases draw the dis- 
tinction between fees, wages and salary. 
— ^Few persons would in the present age 
confound the three as all meaning the 
same thing, yet they might all come un- 
der the word ''compensation" as used by 
the Legislature, but could not by any 
possibility under the word "salary," as 
used by the convention, which carefully 
avoided and rejected the word ''compen- 
sation." It follows, as we conceive, that 
so much of the Act of 1874, as fixes a 
salary for the session of the Legislature 
is constitutional; that which gives a per 
diem compensation in addition is uncon- 
stitutional. The Legislature might have 
declared that the session should not ex- 
ceed one hundred and fifty days, but the 
salary must be fixed, and whether the 
session lasted twenty days or one hun- 
dred and fifty, the salary must be paid. 
The time and amount were both discre- 
tionary, but it could not be salary and 
daily pay also, on a sliding scale; a sal- 
ary alone was provided for in the consti- 
tution. If that had not been declared, 
the Legislature would have had an un- 
limited mode of payment, as under the 
former constitutions, by the word "com- 
pensation" By the change of language 
it is very manifest that a different meth- 
od of payment was intended, and the ob- 
ject of the change was clearly to avoid 
a prolongation of the session, or any 
temptation thereto. 

A question has been raised as to 
whether the Courts can declare an Act 
of Assembly void in part as violated by 
the constitution, and valid for the resi- 
due. Of that power we have no doulbt. 
Some provisions may be good, others 
bad, valid under some state of facts, as vi- 



olative of the rights of individuals, good 
against others differently situated. This 
Act of 1874 is constitutional so far as it 
gives a fixed sum for the session whether 
by the name of "salary" or by another 
name; but it cannot give both the com- 
pensation by the session and by the day, 
or by the day alone. We are well aware 
of the legal principle that the Legislature 
can do everything consistent with our 
general frame of government not pro- 
hibited by the constitution, and that its 
power must be liberally construed, whilst 
the constitution of the United States 
must receive a strict construction. Con- 
gress can do nothing but what is author- 
ized by express words or necessary im- 
plication, but can the Legislature entire- 
ly depart from the whole scope and 
meaning of the constitution? A system 
is pointed out in that instrument. Can 
the Legislature instead of allowing a sal- 
ary fix daily pay? That conflicts with 
the intention and is so far void. 

We are all well aware that it is only in 
a clear case that the Courts can declare 
an Act of Assembly unconstitutional. It 
can not be declared unconstitutional un- 
less shown to be clearly so. So decided 
from 3 Sergft. & Rawle 69, down to 7 
Norris 46. This in various words: See 
4 Barr 123; 5 Harris 118; 9 Harris 161 : 
Idem 200; Casey 287, 300; Smith 474; 
4 Smith 260, 261 ; 14 Wright 150, 16 
Sm. 164 down to 7 Norris 46. A host of 
other cases might be cited to the same 
effect. The power and the duty to so 
declare has never been doubted in any 
case excepting one by Judge Gibson, in 
Eakin r. Raub, 12 S. & R. 350, which he 
afterwards entirely repudiated and la- 
mented having given. The majority of 
the Court differed with his entirely. We 
are aware that in constitutional questions 
great weight is to be given to 'contempo- 
raneous construction by the Legislature, 
and that the structure relied ©n the plain- 
tiff was enacted in 1874, and has been 
practiced under ever since, as is said, 
without question. It is very true that its 
validity has never been judicially ques- 
tioned, but it was greatly doubted and 
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denied by Attorney General Lear in a 
very able opinion presented to us, but in 
some way the controversy was dropped 
and never brought before the judiciary, 
and perhaps not presented to the State 
Treasurer. It is doubted in the argu- 
ment whether the Court can, with pro- 
priety, look into the debates of the con- 
vention, to ascertain the meaning and in- 
tention of the convention, but it has 
been done on several occasions by 
the supreme judges of the United 
States, and by those of our Court at 
an early day, and even as late as one 
case in 9 W, N. C. 241, in 1880. We are 
therefore, clearly of opinion that so much 
of the Act of the nth of May, 1874, al- 
ready cited as pretends to give daily pay 
in addition to a fixed sum, to members of 
the Legislature, is unconstitutional and 
void. It would be unlawful for the State 
treasurer to pay it; this Court cannot 
enforce payment by mandamus, and the 
same must be refused. We leave out of 
view every question of policy or expedi- 
ency. Those are questions for the Legis- 
lature alone, over which the judiciary 
has no control, and no right or disposi- 
tion to pass judgment. 



Abstracts of Recent Decisions. 



He was a little lawyer man, 

Who meekly blushed while he began 

Her poor dead husband's will to scan. 

He smiled while thinking of his fee, 
Then said to her so tenderly, 
"You have a nice fat legacy." 

And when he lay next day in bed, 
With plasters on his broken head, 
He wondered what on earth he said. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Administrator — Liability of — Partner- 
ship. — ^The administrator of a decedent's 
estate permitted the business In which 
decedent had been partner to be carried 
on for several years by decedent's sur- 
viving partner. The result of such con- 
tinuance of business was a profit and an 
increase in value of firm assets. The 
firm, however, proved to be Insolvent 
when the business was finally closed, and 
the real and personal property sold, as in 
fact it was at the time of decedent's 
death. Decedent had no other property 
outside of his interest in the firm. Held, 
(reversing the court below), confirming 
the auditor's report, that there was no 
reason for, surcharging the accountant, 
he not having adventured or lost in the 
business any estate, real or personal, of 
the decedent. The accountant was held 
entitled to credit for expenses of admin- 
istration and to his charge of $100 for 
services. — Appeal of Joseph Stern, 11 
Pittsburgh Legal Journal 452. 

Adultery — Evidence — Declarations of 
a paramour are not such evidence of 
adultery on the part of the wife as will 
justify a decree of divorce. — Fairchild v. 
Fairchild, (Luzerne C. P.) 10 Luzerne 
Legal Register 179. 

Deed of Trust — Revocation of by 
Will. — ^A deed of trust containing a pow- 
er of revocation by the grantor and wife, 
or the survivor of them, by instrument of 
writing under their hands and seals, or 
under the hand and seal of the survivor, 
attested by two or more subscribing wit- 
nesses, is revoked by the last will and 
testament of the survivor attested by 
three subscribing witnesses, under seal 
and duly registered, although it contain- 
ed no reference to the power. — Taylo/s 
Appeal, 38 Legal Intelligencer 286. 
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COMMON PLEAS. 



Nace et al. v. Shreiner. 

Married woman — Confession of judg- 
ment by — Act of 1855. 

A bond with warrant of attorney to confess judg- 
ment, accompanying a mortgage, and executed by a 
married woman whose husband had deserted her a few 
days prior to its execution, is void, and a Sheriff's 
sale under a vend, ex. issued upon judgment entered 
thereon passes no title. 

In order to bring^ a married woman whose husband 
has deserted her within the provisions of the Act of 
4 May, i8«5, it must be shown that she afterwards 
transacted business as a feme sole trader. 

Rule to set aside Sheriff's sale, open 
judgment and let the defendant into a 
defence. 

Fisher^ P. J. In this case a married 
woman in the absence of her husband, 
who had left her a few days previously, 
executed a bond and warrant of attorney 
waiving the exemption law and stay of 
execution; a /i. fa, was issued and per- 
sonal property sold on it and a vend. ex. 
afterwards issued, and her real estate 
was sold on it. 

In Dorrance v. Scott, 3 Wharton 309, 
a judgment bond executed by a married 
woman was held to be not only void but 
a judgment and sheriff's sale founded on 
it was held to be also void. 

In Caldwell v. Waters, 6 Watts 79, a 
warrant of attorney given by husband 
and wife and judgment entered thereon 
against both and sale of wife's real estate 
under it, was held void in ejectment. 

In Gliddon v. Strupler, 2 P. F. Smith 
400, Agnew, J., in delivering the opinion 
of the Court, refers to both of these cases 
with approval. 

In Swayne v. Lyon, 17 P. F Smith 
436, it was held that any Judgment 
against a married woman which does not 
show her liability on its face, is void, and 
if void, the fact that she confessed a 
judgment in open court will not vali- 
date it. 

The provisions of the Act of 4 May, 



^855, § 2, have been invoked to sustain, 
this mortgage, but to do so the defendant 
must, after the absence of her husband,^ 
have transacted business as a feme sole 
trader; Cleaver v. Scheetz, 20 P. F. 
Smith 500; but of this we thinl: there is 
not sufficient evidence to bring her under 
the provisions of the Act of 1855. 

But, independently of all this we think, 
the evidence shows that when she gave 
the bond she was not fully informed of 
the consequences of what she did, of the 
liability she incurred, and that there are 
strong circumstances in the transaction 
to induce a belief that she was deceived 
and imposed upon, and that improper 
representations were made to her to in- 
duce her to execute the bond and mort-^ 
gage to the plaintiff, and that for this 
reason alone the case ought to be sub- 
mitted to a jury. 

Rule absolute. 



Bvser v. Bmer. 

Husband and wife^Judgment of hus- 
band to wife— When it will not be set 
aside. 

Where the evidence is clear that the wife had sep- 
arate property^ and that she paid money to her hus- 
band at the time the judgment notes were given by 
him to her, and which were afterwards consolidate<^ 
into one judgment, such a judgment will not be set 
aside, nor a feigned issue granted to test its validity. 

Rule to show cause why judgment, 
should not be set aside, etc. 

WiCKES, A. L. J. The evidence clearly 
establishes that the wife had a separate 
estate at the time the notes were given by 
her husband in 1865, 1868, 1869 and 
1870, and the evidence further is that she 
paid her husband money at or about the 
times these judgment notes were execut- 
ed by him. The judgment entered to. 
April Term, 1875, was but a consolida- 
tion of these amounts, with interest add- 
ed, as called for by the various notes re- 
ferred to. Besides which, at the time 
these, notes were given, the husband had 
no creditors — at least the evidence does 
not disclose that he had. 

We think upon these facts we would 
not be justified in setting aside this judg- 
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ment, or in granting a feigned issue to 
try its validity. 

Rule discharged. 

■ m ■ 

Singer Sewing Machine Company v. Wilson. 

Married woman — Bond of — Setting Ma- 
chine. 



A judgment entered against a married woman upon 
• "• * ' ' -ney executed by ner, 

„ „. ^_^ a sewinff machin 

void, and must be stricken off. 



a bond ^ith warrant of attorney executed by be 
and given for the payment of a sewing machine. 



Rule to Strike off judgment. 

WiCKES, A. L. J. It is familiar law 
that the bond of a married woman either 
with or without a warrant of attorney to 
confess judgment thereon, is absolutely 
void. 

But in this case, it is supposed the act 
approved the 29tb February, 1872, P. L. 
21, authorizing married women to con- 
tract for the purchase of sewing ma- 
chines for their own use, invests them 
with power to confess a judgment, be- 
cause of its broad phraseology. Ve think 
this act was not intended to take away 
any of the safeguards which the law has 
thrown arouiid a married woman's prop- 
erty. 

It confers upon her the rig^t to con- 
tract, and her separate estate cr*n doubt- 
less be reached through some appropriate 
form of action, and made liable for a 
debt contracted under the provisions of 
this act, but it nowhere removes her dis- 
ability to bind herself by a bond. 

The judgment in this case havmg been 
entered on a warrant of attorn<*y signed 
by a married woman is void ami must be 
stricken off. 

Rule abso-ute. 



Richcreek v. Richcreek and Wife. 

Married woman — Judgment confessed 
by — Certiorari, 

A certiorari will not lie unless served within five 
days after it is issued. 

A judgment confessed by a married woman is void, 
and no execution can be issued upon it. 

Fisher, P. J. The husband did- not 
appear before the justice but *'he wife 
did and ccnfe-ssed judgment against 
both. — ^The certiorari in this case was is- 
sued on the 23rd of October, 1^77, but 



not served until November lo'^h, 1877, 
which was too late to have the proceed- 
ings set aside on certiorari, because the 
2 1 St Section of the Act of 20tb of March, 
18 10, provides that no proceeding of a 
justice shall be set aside by certiorari un- 
less the sam.e be issued within 20 days 
from the rendition of judgment and serv- 
ed within five days after the si^me was 
issued; Vide Purdon's Dig-^it, 1873. 
Title Error and Appeals pg. 608, place 
28. For this reason, therefore, certio- 
rari must be quashed. 

But notwithstanding the fact that the 
proceedings cannot be set aside '■Jie judg- 
ment is void as having been confessed by 
a married woman and no execution can 
be isued uprn it; Bruner's Appeal, 11 
Wright 67. The remedy of the plaintiflF 
is to discontinue the old action and bring 
a new one setting out the fact that the 
flour was purchased by the wife for the 
use of herse'f, husband and family. 

The Court therefore refuses to set 

aside the proceedings but quashes the 

certiorari. 

Certiorari quashed. 
■ ^ ■ 

PoUinger v. Fanrer. 

Interest — Commencement of. 

Where, through mutual mistake, it was not discov- 
ered tliat money was owing from the defendant to 
the plaintiff until after the lapse of some time, inter- 
est on such sum can only be charged against the de- 
fendant from the time he was informed of the exist- 
ence of such a debt, and a demand made for its pay- 
ment. 

Exceptions to referee's report. 

WiCKES, A. L. J. The Referee erred 
in this case m allowing intere-?t to the 
plaintiff prior to the 8th March, 1877. It 
was a case o^ mutual mistake, or mutual 
forgetfulness. and does not at all fall 
within the rule which permits interest to 
be charged where a defendant has with- 
held the money of the plaintiff unlaw- 
fully and against his consent; Brown v, 
Campbell, i S. & R. 176, also J P. F. 
Smith 468. 

The Referee does not find when a de- 
mand was made by plaintTff or whether 
he ever made a formal deman 1 for the 
money, but he does find that on the 8th 
March, 1877, the plaintiff found the 
check he had given defendant, and that 
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this first suggested to him that he had 
never been repaid the money he had ad- 
vanced. The plaintiff's testimony is, 
that he at once called defendant's atten- 
tion to the matter on tfie 8<^h March, 
1877, and on several occasions, request- 
ed him to come down and aid htm in get- 
ting the money deposited. But from the 
evidence anl the report it is perfectly 
clear that whatever may have been the 
defendant's belief as to the repayment of 
this money prior to March 8, 1877, he 
was then informed that the plaintiff had 
not been paid and wanted his money. 
From that date plaintiff is entitled to in- 
terest, and not before. 

We therefore recommit the report to 
the Referee to be amended in accordance 
with the views expressed in this opinion. 



C. p. of Delaware Co. 

Myers v. Johnson et aL 
Evidence — Testimony of wife when ad- 
missible-Act of April 15, 1869 — 
Principal and surety. 

In an action brought against the sureties upon a 
lost interpleader bond, given by a husband and wife, 
the wife a competent witness to prove the signatures 
of the sureties. 

The wife's signature to the bond is void; the hus- 
band is the principal, not merely surety for his wife; 
and as her testimony cannot in any event be agatnst 
his interest, the Act of 1869 makes her competent. 

Rule for a new trial. 

The essen'Ial facts in the ca^^e .'ire stat- 
ed in the opinion of the Court. 

Clayton, P. J. The only reason for a 
new trial upcn which a doubt csn be en- 
tertained, a ^ to the proper ruling of a 
court upon tlie trial of this cas^, is the al- 
leged error in admitting Ella L.^zar, the 
wife of Simon Lazar, and a joint obligor 
upon the bond in suit, to testify as a wit- 
ness. 

The alleviation of the plai-*t:ff was, 
that the defendants, Hinkson snd John- 
son, were sureties upon the bond of 
Simon Lazar and Ella Lazar in a sher- 
iff's interpleader, where goods had been 
levied upon as the property of Simon 
Lazar and had been claimed as the prop- 
erty of Ella l^zar, his wife. The bond 
could iiot be found. It was pn»ved that 
such a bond had been ordered, but the 

H— Vol. II. 



question for the jury was, whether the 
signatures of the defendants, Hinkson 
and Johnson, were ever subscribed to the 
bond. It wa? proved that the bond had 
been executed by Simon Lazar, and had 
been filed. It purported to have been 
signed by Ella Lazar and the defendants 
Hinkson and Johnson. They, however, 
had pleaded non est factum. And, as the 
bond could not be found, it was neces- 
sary to prove their signatures. After a 
great deal of testimony on the aubject, 
the plaintiff called Ella Lazar, to prove 
that she had signed such a bond, and also 
to prove its execution by Johnson and 
Hinkson. 

To her testimony the defendants ob- 
jected, upon the ground that she was the 
wife of one of the parties to tb^ alleged 
bond (Simon Lazar), and was called to 
testify against her hu^and's interest be- 
cause the judgment entered on this ver- 
dict would be conclusive against him in 
an action for contribution. 

The record in evidence shov/ed that 
the issue, in the case in which the bond 
had been given, was decided aga'nst the 
claimant, the said Ella Lazar, upon the 
ground that the goods claimed by her 
were, in fact, the goods of her husband, 
Simon Lazar. Her testimony in the pre- 
sent case tended the same way It must 
be admitted that at common law, hus- 
band and wife could not be witnesses 
either for or against each other. The wife 
could not testify for her husband bccaoise 
of the ident'ty of interest, and the strong 
temptation for perjury to please her hus- 
band, or win his cause. She could not be 
permitted to testify against htm because 
of public policy, as it might be the cause 
of implacable discord and dissersion be- 
tween them, and the means of g^eat in- 
convenience. But even at common law 
the hus^band's interest must be direct, not 
remote or contingent, to exclude the wife 
as a witness against him. She could be 
a witness in an action between third per- 
sons not immediately affecting the inter- 
est of her hnsband, though her evidence 
might, pos^sibly, expose him- to h. legal 
demand; Phil, on Ev. 87, and Williams 
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V. Johnson, i Strange 504. In a?! collat- 
eral procee iings, not immedia^^e^y affect- 
ing their mutual interests their pvidence 
was receivable, notwithstanding it might 
tend to suhject the other to \ legal de- 
mand; I Gr. Ev. §342. Alban v. Prit- 
chett, 6 T. R. 680; Musser v Tiardner, 
16 Smith 217. The cases cited establish 
this princip/e, that the wife Tiia\ be a 
Mritness to excuse a party sued from sup- 
posed liability, although the ettoct of her 
testimony is to charge her husband upon 
the same debt, in an action afte-wards to 
be brought against him. Th*' reason is, 
that the verdict, in the action in which 
she testifies, cannot be used in the action 
against him, nor can she be ciUed in 
such an action. 

So it may be doubtful, with the weight 
of authority in favor of the proposition, 
whether Mr«5. Lazar would not have been 
a competent witness at common law. 

Mrs. Lazar's signature to the bond 
was void. Being a married wo.nan she 
could not execute such an obligation; 
Shallcross i. Smith, 2 W. N. 435 ; War- 
der V. Davis. II C. 74. 

Simon Lazar then was not a surety, 
but the pr'ncipal in the bond. In any 
event he wouM be liable to indemnify the 
sureties, if there should be a recovery 
against them, and if there could be no 
recovery ag^i-nst them, he was still liable 
.to the plaintiff for the full p>-{rmance 
of the bond. This being the case the Act 
of Assembly of 1869 makes her compe- 
tent beyona further doubt. The act is 
too plain to need judicial cotirfruction. 
The wife ia now in all cases a w**ness for 
her husband, or in any case in which he 
is interested, with the single exception of 
the case where she is called to testify 
against his -Interest. This of cc»urst does 
not mean 10 restrict her co'nmon law 
competency, but to enlarge it, except in 
cases where she is called tJ testify 
against her husband. See Rowley v. 
McHugh, 16 Sm 269. Even if t^cre ha^ 
been a wa: anty of dtle bv th** husband 
in the last cited case, the case cf Mussar 
V. Gardner, sitp^'a, decides that )he inter- 



est would h;}ve been too contingent and 
remote to bring her within the prohibi- 
tion of the ^tatute from testifying against 
her husband. 

But if the signature of Ella Lazar to 
the bond was not void, and if Simon 
Lazar was her surety, with the defend- 
ants in the case, still her testrniony was 
not against his interest. As co-surety he 
would be liable only for his pro rata; it 
therefore follows that the more sureties 
made liable, the less will have to be paid 
by each. It was, therefore, S'lnon La- 
zar's intere'^t as surety, that there should 
be a recovery against Johnson and Hink- 
son, as in that event he would jnly be 
liable for a contribution of one-^hird of 
the bond, while if they should escape he 
would be liable for the whole. 

Rule discharged. 



Abstracts of Recent Decisions. 



AMdavit of defense — SuMctemy of. — 
An affidavit of defence which aU»'geb that 
the contract was made in New York and 
is void by the laws of that state, must 
state specifically what the laws are. The 
laws of an rther State mast be proved as 
facts. An allegation in an affidavit of de- 
fense as follows, "The defen^!::nt sug- 
gests to the Couit that under \c\ statute 
of New Y'j'-k and the dedsioa; thereon, 
the said noteb are usurious and void even 
in the hands of third parties," is not suf- 
ficient. — Bought on V. The American Ex- 
change National Bank, 38 Legal Intel- 
ligencer 303 

A ttorney at-law — Set-oft. — A n attar- 
ney at law or in fact employed to collect 
a claim, when he has received or recov- 
ered the money has no right to set off an 
antecedent debt or claim in hi? own 
right aga«nst his own constituent — 
Simpson v Pinkerton, 38 Legal Intelli- 
gencer 303. 
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U. S. CIRCUIT COURT. 



Brockway ▼. The Mutual Benefit Life Ins. Co. 

Life Insurance — Interest in insured — 
Creditor — Wager Policy, 

As a general rule, no one can in^^ure the life of 
another, unless he has an interest in that life. A 
creditor, however, may insure the life of his debtor. 

Extract from the charge to the jury by 

ACHESON, J. 

This is an action by Charles B. Brock- 
way, administrator of Beckwith S. 
Brockway, deceased, for the use of D. F. 
Seybert, against the Mutual Benefit Life 
Insurance Company of New Jersey. The 
suit is upon a policy of insurance, dated 
March 12, 1868, for the sum of $10,000, 
issued by the defendant company upon 
the life of Beckwith S. Brockway, of 
Salem township, Luzerne county, Penn- 
.sylvania. On its face, the policy would 
s^em to have been taken out by Beckwith 
S. Brockway on his own account. It ap- 
pears to be an ordinary contract of life 
insurance between him and the company. 
By its terms, in consideration of the pay- 
ment of the cash premium, and the an- 
nual premiums therein specified, the com- 
pany agreed to pay the sum of $10,000 to 
the executors, administrators, or assigns 
of Beckwith S. Brockway, within ninety 
days after due notice and proof of his 
death, and proof of interest by the party 
claiming the insurance money. 

The plaintiff gave in evidence — 
.1. A paper dated March 8, 1868, con- 
taining the "declaration" of Beckwith S. 
Brockway, made upon his application for 
insurance, and certain printed questions 
propounded by the company, and the 
written answers thereto made by Brock- 
way, his friend, and his physician, which 
answers are expressly made "the basis of 
the contract" between Brockway and the 
insurance company. 

2. The policy of insurance issued by 
the Mutual Benefit Life Insurance Com- 



pany in pursuance of th^' application, the 
policy containing a receipt for $650, the 
first premium. * 

3. A receipt dated March 12, 1869, 
for $650, the second year's premium. 

4. Proof of the death of Beckwith S. 
Brockway on December 4, 1869. 

5. And it was admitted that due 
proofs of death and interest were fur- 
nished the company on December 27, 
1869 

The plaintiff thus made out a prima 
facie case, which would entitle him to 
your verdict, in the absence of any de- 
fense shown by counter evidence. But 
the insurance company has set up sev- 
eral defenses, and much evidence bear- 
ing thereon has been given. These de- 
fenses (so far as submitted to you), and 
the evidence touching the same, both that 
on the part of the defense, and that in 
rebuttal, deserve, and should receive, 
your careful and dispassionate consider- 
ation. 

4c « )|C 

It is claimed that the policy in suit is 
known as a wagering policy, and there- 
fore void. It is a general rule of law 
that no one can procure valid insurance 
upon a life unless he has an interest in 
that life. I may insure my own life, for 
I have an interest in it. But an entire 
stranger to me, one who has no interest 
in my life as a creditor or otherwise, can 
not take out a valid policy on it. Should 
he procure such policy, the law would 
condemn it as a mere wager, a bet on my 
life, a gambling contract, and there 
could be no recovery thereon. This rule 
prevails, not in the interest of insurance 
companies, not out of regard to them. 
The rule has its foundation in good 
morals and sound public policy. It has 
been said of such wager policies, that, 
"if valid, they would not only afford 
facilities for a demoralizing system of 
gaming, but furnish strong temptation 
to the party interested to bring about, 
if possible, the event insured against." 
The annals of crime furnish more than 
one instance where murder has been p>er- 
petrated by the holders of such policies 
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thkk'tliif "^t^^J'^aftthe fruit of specula- 
tive insurance upon the life of their vic- 
tim. ' If an entire stranger to me were 
permitted to take out insurance on my 
life, his sole interest, you must perceive, 
would be my speedy death. The law, 
therefore, wisely takes from him the 
temptation to bring about the event by 
forbidding such contract. The evil of 
gambling in such policies are also appar- 
ent and great, and therefore the law will 
not sanction insurance obtained for the 
purpose of speculating upon the hazard 
of a life, in which the assured has no in- 
terest. 

In the present case, as I have hereto- 
fore said, the policy on its face appears 
to be taken out by Beckwith S. Brock- 
way on his own account. But it is claim- 
ed it was not intended to be what it pur- 
ports, but that form was adopted as a 
mere cover for a wager policy in favor 
of Daniel F. Seybert, the use plaintiff in 
this case. 

It appears that Beckwith S. Brockway 
was a shoemaker, and there is evidence 
tending to show that he was without pe- 
cuniary means. When he died on De- 
cember 4, 1869, there was on his life in- 
surance to the amount of $40,000, which, 
it is claimed, was out of all proportion to 
his station in life. There is evidence 
tending to show that all this insurance 
was taken by the procurement of Daniel 
F. Seybert, and for his benefit; that he 
(Seybert) paid all the premiums that 
were paid; that Seybert solicited Brock- 
way to take out the policy in suit, and 
agreed to pay him $300 for so doing; 
that he did pay him $30 in cash, and gave 
him his two notes for $100 each. 

The defendant claims that the evidence 
shows that the policy in suit was taken 
out nominally for Brockway, but actually 
for Seybert, as a mere matter of specula- 
tion upon the hazard of Brockway's life ; 
that it was not a policy upon the life of 
Brockway taken out in good faith, but a 
mere cover for a wager policy. If you 
so find, there can be no recovery upon 
the policy, and your verdict must be for 
the defendant. 



A creditor, however, has an insurable 
interest in the life of his debtor, and may 
take out a policy upon the life of the lat- 
ter, or the policy may be taken out in the 
name of the debtor and assigned to the 
creditor. It is claimed by Seybert that 
this is the character of the transaction 
under investigation. He produces, and 
has given in evidence, a note dated De- 
cember 26, 1867, for $10,000, payable to 
him, or his order, one day after date, and 
purporting to be signed by Beckwith S. 
Brockway. He has also given in evi- 
dence an assignment dated March 30, 
1868, from Brockway to him (Seybert), 
for $8,000 of the policy in suit. 

He claims, you perceive, to be the 
creditor of Brockway, and that he was 
such at the time this policy was taken 
out, and that it was procured on account 
of that indebtedness. If Brockway was 
indebted to Seybert, as claimed by him 
in the sum of $10,000, and the policy was 
taken out with reference to that indebt- 
edness, then it was not a wager policy, 
and this branch of the defence (if you so 
find the facts to be) would fail. 

Are you satisfied that there was such 
indebtedness? The note for $10,000, 
purporting to be signed by Brockway, is 
in evidence, but its genuineness is con- 
troverted. It is for you to determine, 
under all the evidence, whether or not 
the signature to the note is the genuine 
signature of Beckwith S. Brockway. But 
if you should find that it is his signature, 
the vital question still remains whether 
it represents a bona fide indebtedness. 
Did Brockway actually owe Seybert 
$10,000? or is this note but a part of the 
alleged confederacy between Brockway 
and Seybert, whereby the latter was to 
take out a merely speculative insurance 
upon the life of the former? 

Upon this branch of the case Seybert 
relies upon the note itself, and has given 
no other evidence to show the alleged in- 
debtedness, or how or when it origin- 
ated. Mrs. Cooper testifies that she was 
present when the note was signed; but 
she is silent as to everything beyond the 
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mere fact of the signing of the note by 
Brockway. In the absence of any testi- 
mony by Mrs. Cooper as to the payment 
of any money by Seybert to Brockway, 
or the passing of any consideration at 
the time the note was executed, it is rea- 
sonable to assume that no consideration 
then passed between the parties. I can 
not recall any evidence whatever, aside 
from the note itself, tending to show the 
alleged indebtedness. The defendant in- 
sists that, in view of Brockway's pecuni- 
ary circumstances and his station in life, 
it is highly improbable that he could be 
bona fide indebted to Seybert for so large 
an amount as $io/xx). It is further ar- 
gued that if any such indebtedness in 
fact existed, it was in the power of Dan- 
iel F. Seybert, the use party plaintiff, to 
show that indebtedness, to prove the con- 
sideration for which the note was given, 
and that the entire absence of such evi- 
dence raises a strong presumption 
against the bona fides of the note. It is 
for you to say what weight should be 
given to these considerations, which the 
defendant's counsel have pressed upon 
you. 

The case, as submitted to the jury, 
turns upon the determination of two 
questions of fact. The one relates to 
the habits of Brockway in respect to so- 
briety ; the other has regard to the char- 
acter of the policy in suit. 

1. Was Beckwith S. Brockway on 
March 8, 1868, "sober and temperate," 
and had he always been so? 

2. Was the policy in suit a bona fide 
risk upon the life of Brockway, or was it 
merely a speculative transaction on the 
part of Seybert — a wagering policy ? 

If you find both these questions of fact 
in favor of the plaintiff, your verdict will 
be for the plaintiff. But if your finding 
upon these questions of fact, or upon 
either of them, is against the plaintiff, 
your verdict must be for the defendant. 



COMMON PLEAS. 



Shutt's Estate. 
Assignee — Purchaser at his oivn sale. 

It is a well settled principle of law that a trustee 
cannot make profit out of the trust fund, and that if 
he does he must account for the profit as trustee; 
and that if he purchases at his own sale he purchases 
in trust for those interested in the fund. 

Petition for review. 

Fisher, P. J. Jacob Miller, the as- 
signee in this case, after executing the 
trust in part, died, and John M. Miller 
was appointed by the Court trustee in his 
place. John M. Miller filed accounts of 
the trust as executed both by himself and 
Jacob Miller in his life time; an auditor 
was appointed to distribute the balances 
on the accounts which were filed and 
confirmed nisi, and to which report ex- 
ceptions were filed at the instance of 
Joseph Shutt, the assignor. 

Afterwards a petition was filed, at the 
instance of Joseph Shutt, for a review of 
the accounts, upon which a citation was 
issued, and an answer filed. 

The question now to be discussed is, 
ought the bill of review to be granted? 

The testimony in this case is very vol- 
uminous, but that of the most importance 
proves that the real estate assigned was 
purchased by the original trustee 
through the agency of a third person, for 
himself, at the sum of one hundred dol- 
lars and fifty cents per acre, with the 
understanding that thirty acres of it 
should be retained by the person to 
whom, it had been sold at one hundred 
and twenty dollars an acre. This agree- 
ment was consummated by the contract- 
ing parties. Afterwards the original 
trustee died, but before his decease he 
devised to his daughter the balance of 
the land, and ordered her to account for 
it at one hundred dollars per acre. Thus 
it seems that he realized one hundred and 
twenty dollars for thirty acres and 
obliged his daughter to account for the 
remainder of the tract at one hundred 
dollars per acre. 
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It is a well settled principle of law that 
a trustee cannot make profit out of the 
trust fund, and that if he does he must 
account for the profits as trustee; and 
if he purchases at his own sale he pur- 
chases in trust for those interested in the 
fund; Sawyer's Appeal, 5 Barr 377, 
Brewer's Appeal, 7 Barr 333 ; Shuman's 
Appeal, 3 Casey 64; Campbell v, Mc- 
Lain, i P. F. Smith 203. From these 
authorities we infer that Mr. Miller 
held in trust for the estate of Joseph 
Shutt, and must account for the profit 
made from the transaction. Taking as 
the value of the property the thirty acres 
at one hundred and twenty dollars per 
acre, and the balance at one hundred dol- 
lars per acre, the value he put upon it 
in his will, he ought to be surcharged 
with what remains, with interest from 
the time the report of the auditor would 
have become final, had no exceptions 
been filed. 

The profit made on the thirty acres 
was at the rate of $i9-50 per acre, mak- 
ing the sum of $585, on which he ought 
to be charged interest from the time the 
auditor's report of distribution would 
have become absolute had not exceptions 
been filed, to this day, amounting to 
$146.34. — We think the surcharge ought 
to be $731.34. 

The petition for a review is granted, 
and the Court surcharges the estate of 
Jacob Miller, deceased, with the sum of 
$731.34. 



Hoffacker v. Hoffacker. 

Wages — Preferred claim — Notice to 
Sheriff. 

The notice to the Sheriff required by the Act of 9 
Aprilt 1873, must refer to the property to be sold, 
and claim a lien thereon. A bare memorandum of 
the amount due and the nature of the services render* 
cd is not sufficient. 

Such notice must be served on the Sheriff before 
the sale. 

Rule to pay over, etc. 

WiCKES, A. L. J. The plaintiffs in the 
above /i. fa's obtained a rule upon the 
Sheriff to show cause why the sum of 
money realized on the above execution 



should not be paid to the plaintiffs in the 
above fi. fa.'s according to the lien of 
their respective claims. 

The Sheriff, in his answer, admits 
that the money realized is in his hands, 
and states that his only reason for not 
paying over the whole amount, after de- 
ducting costs, is because Peter Bortner 
I and Thomas Shearer gave notice to him 
I in writing, after the sale was made, that 
I the defendant in the writs owed them 
j certain amounts of money for wages, 
I which it is claimed are entitled to a pre- 
ference over the lien creditors, under the 
I provisions of the Act of 9 April, 1872. 
I We think these claims are not en- 
titled to a priority in this case. 

In the first place, the notices served 

upon the Sheriff are not sufficient; they 

I are but memoranda of amounts due for 

labor upon defendant's farm, sworn to, 

it is true, but they do not refer to the 

; property sold, or claim any lien thereon. 

t They are not, therefore, in such form as 

requires the Sheriff to take notice of 

them ; McMillen v. First National Bank, 

I VV. N. C. 55 . 

In the second place, these notices were 
not served upon the Sheriff until after 
the sale, when it is the evident intention 
' of the Act that such notice shall be given 
I before the sale, and for the very obvious 
, reason that the Sheriff can sell enough to 
satisfy all the claims in his hands, and 
I not deprive the lien creditor of the fruits 
of his execution, pro tanto the amount of 
wages claimed. In such a case it would 
be quite possible for a subsequent execu- 
tion creditor to step in and sweep the es- 
tate, leaving the claim of the first execu- 
tion creditor unsatisfied^ We therefore 
think the notice was served too late to 
entitle the claimants for wages to any 
preference over the plaintiffs in the 
fi. fa.'s. 
Rule absolute. 
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ORPHANS' COURT. 



Haaey's Bttate. 

Decedent's estate — Claim against— Uncle 
and Nephew — Express promise — Stat- 
ute of Li^nitatlons, 

The claimant, when only five years old, was receiv- 
ed by bis uncle into his familv, and supported and 
educated by him. He remained with his uncle until 
after he became of age, and was paid for all work 
done after he attained his majority. The claimant 
alleged that when he was fourteen ]r€Ai't old be want- 
ed to learn a trade, whereupon his uncle told him 
"that if he would stay with nim he would ^ve him 
more than his trade would ever be worth to hun.*' Al- 
most twenty years after this alleged promise, the 
uncle died, whereupon the claimant presented his 
claim before the Auditor for wages for services ren- 
dered in the interval between the making of the al- 
leged promise, and the time he attained his majority, 
which claim was allowed by the Auditor. Hild that 
the relation existing between the decedent and the 
claimant forbids any implied promise to pay for the 
•ervioes rendered; the claim lacked the element of 
certaintv which is essential to a recovery; and was 
barred by the Statute of Limitations. 

A promise made by the decedent to a third |>er- 
son 'that if Levi would stay with him he would ^ve 
him more than his trade would ever be worth to bim," 
although afterward communicated to Levi, is not such 
an express and certam promise to pay as the law re- 
quires in cases of this nature. 

To revive a claim barred by the Statute of Limita- 
tions there must be a clear and definite acknowledge- 
ment of the debt, a specification of the amount due, 
and an unequivo<^ promise to pay. 

Exceptions to Auditor's report. 

WiCKES, A. L. J. The claim of Levi 
Haney, wi'xh the auditor allowed in 
part, against the estate of Andrew Haney 
his uncle, ought not to have been recog- 
nized for a moment, becaus: It lacks 
every element necessary to give it a legal 
existence. The auditor asserts that its 
justness has not been seriously question- 
ed — we can only say, that in the argu- 
ment before us,. i*s justness has been very 
seriously qtiestioned — it is disputed as 
without foundation in fact or in law. 

What is *his ciaim? 

A child v'hen only five years oM is re- 
ceived by his uncle into his fimily, and 
from that time on the uncle stand:? in loco 
parentis towards him, the minor i? sup- 
ported and ! eared in this fami!y, and to 
some extent educated. There he remain- 
ed until a year or two af *^er he l»ecame of 
age, and was pa*d by his uncle for all 
the work he did after his majori.y. Six- 



teen or seventeen years after he left wc 
hear for the first time of a claim he has 
for wages due him for services rendered 
during his minority, and the foundation 
of this claim is, that when the mir.or was 
fourteen years old and wanted to learn a 
trade, his uncle told him "that if he 
would stay he would give him more than 
his trade would ever be worth to him." 
Apart from the bar of the Statute of 
Limitations, which is chiefly relfed upon 
by counsel to defeat this daiir, a con- 
tract like this never could have been en- 
forced, it is void because of its uncer- 
tainty. The relation between these par- 
ties, uncle and nephew, forbids the idea- 
of an implied contract. 

Said Thompson, C. J. in Neal's admin- 
istrators V. Neal, 9 P. F. S. 34Q, "There 
is a well defined line of decision in this 
commonwealth, to the effect that when a 
family relation exists, for instance be- 
tween father and son, or grandson, or 
uncle and nephew, or even more remote- 
ly, no implied promise to pay for services 
rendered in such relation between the 
parties arises. In such case a contract 
or express promise to pay for services 
must be established in orde* to enable 
the claima.ct to recover and the evidence 
ought to be clear and satisfactory, other- 
wise the service will be referred to the 
relationship." Hence before a recovery 
can be had there must be clear and satis- 
factory evidence of an express promise 
to pay. The express promise relied upon 
here was the language already referred 
to, "that if I-evi would stay with him he 
would give him more than his trade 
would ever be worth to him" and this 
not said to Levi, but the witness testifies 
afterwards communicated to Isevi by 
himself. 

There never was a time, during the 
twenty-five years that elapsed between 
the termination of the relations of these 
parties and the death of Andrew Haney, 
when this contract could have been en- 
forced. It lacks that element of certain- 
ty which is essential. 

Who can undertake to say what a 
trade if acquired, will be worth to a man ? 
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what was the trade to be, and what the 
standard by which to measure its pecun- 
iary results? In Sherman v. Kitsmiller, 
17 S. & R. 45, the promise was, that in 
consideration that the plaintiff would 
live with the intestate till her marriage, 
he would give her one hundred acres of 
land, held that the promise was void for 
uncertainty. 

In Graham v, Graham's Executors, 10 
Casey 475, the promise was to give the 
plaintiff "as much as to any relative on 
earth," heM too mdefinite to be enforced 
against the executors of the promissor. 
— Said Judge Strong in delivering the 
opinion of the Court, "the temptation to 
set up clain\<5 against the estate^ of de- 
cedents, particularly such decedents as 
have left no lineal heirs, is very great. It 
cannot be doubted that many such claims 
have been asserted, which would never 
have been known, had it been possible for 
the decedent to meet his alleged creditor 
in a Court of Justice. Not unfrequently, 
we witness a scramble for a deaJ man's 
effects, disreputaible to those engaged in 
it, and shockmg to the moral sen^e of the 
community Such claims are alv/ays dan- 
gerous, ani when they rest upon parol 
evidence, they should be strictly 
scanned." 

Is the promise to give "one hundred 
acres of land" or "as much as to any rela- 
tive on earcb," a whit more indefinite and 
uncertain, ihan a promise to give "as 
much as a trade will be worth"? 

In Thompson v. Stevens, 21 P. F. S. 
162, the promise was to "provide and 
give her fiJl and plenty after he was 
gone so that she need not work," this was 
held, by a divided court, sufficiertly defi- 
nite becauor id cerium est quod certum 
reddi potest, and the measure of the 
amount wus what would keep her with- 
out work, laking into consideration her 
condition in life. 

But how is it possible to apply the 
maxim to the promise in the case before 
us? 

We are c'early of opinion that a recov- 
ery could n^-ver have been ha •. upon this 



contract, but without pressing its Insuf- 
ficiency further, what is there in the evi- 
dence which removes the bar of the 
Statute of Limitations? 

There is evidence that the ancle from 
time to time talked to variou5i people 
about this claim his nephew made or 
rather spoke of his nephew's dissatisfac- 
tion, and of what he intended to give 
him, intimating also on several occasions 
that he intended to make provifion for 
Levi in his will, but these were mere 
loose conversations with strangers to the 
transaction, not made with Levi or any 
agent of h'S, and hence not evidence 
which the law permits to operate upon 
the bar of the statute ; 5 Harris 302 ; 8 
Casey 510: 3 Wend. 479. 

Even admitting the widow's testimony 
to be competent, and we think it was 
properly received, it proves nothing 
which changes the complexion of the 
case. — When her hus^band was ill in 
1870, she sent for Levi to come, and as 
she passed through the room, she heard 
her husband say to him, "I will give you 
this note of Flinchbaugh's fo*- $179, 
which is all I wiii give you to the amount 
of $400. I will give you the mare in the 
fall of the year." 

Is this the language of a gift, or an 
indebtednes> »* Is there one word in it 
which identifies a claim for wages and 
clearly admits the whole to be due, that 
the decedent had neither set off nor pay- 
ment in part to plead, or any other de- 
fence to make to it? Give him this for 
what? In cc^nsideration of services ren- 
dered twent\ years before, and fur which 
no claim had been preferred? Are we to 
collect all these recessary facts, ."rem the 
loose conversations the decedent had 
with other persons? 

That clear and satisfactory evidence 
required to establish a claim of this char- 
acter, and that equally clear aid satisfac- 
tory evidence necessary to rescue a claim 
of such ant'quity from the o,>r.ratk)n of 
the Statute of Limitations, cannot be 
eked out by such a process as is here sug- 
gested. 
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In Mille*- v, Baschore, 2 Nor. 358, it 
was held that to revive a claim barred by 
the Statute of Limitations there must be 
a clear and definite acknowledgment of 
the debt, a specification of the amount 
due, and an unequivocal promise to pay. 

Where is the acknowledgment of a 
debt in this case? where the unequivocal 
promise to pay a debt ? Again, the audi- 
tor has almost ignored the remainder of 
the widow'; testimony, that her husband 
always sai-l that he always paid Levi 
when he wa? done work ; said tnis before 
and after he was sick, which means be- 
fore and after the conversation she testi- 
fies to between them, and upon which the 
auditor basiis his award. 

The auditor says this is "immaterial, 
and does net affect the promise to pay." 
It strikes us as most material. It is a de- 
nial of the very claim in controversy. 
There coul^ be no demand for aiiything 
but wages, and "wages" is the very thing 
this decedent repeatedly told his wife he 
had always pai<l his nephew when his 
work was done. 

It really sounds like the argument of 
counsel, employed to make "the worse 
appear the better reason," to call the first 
part of th's testimony evidence of a 
"compromise between the parties," upon 
which an award can and has been found- 
ed, and then allude to the latter part of 
it as "immaterial," and not aflfecting "the 
promise to pay." 

We are not unmindful of the full effect 
of an auditor's finding of the facts; but 
when he mugnities such evidence as this 
into undue importance, and permits in- 
ferences to avail where facts alone will 
fill the requirements of the law. calls im- 
portant evic^ence immaterial, ani over- 
looks the plain principles of law in meas- 
uring the value of the testimony, it is not 
only our right, but our clear duty, to in- 
terfere and prevent such flagrant in- 
justice. 

There is no room for inference in a 
case of thi, character. The p-oof must 
be full, CO jflete. clear and satisfactory. 



first, to prove the contract, and second, 
to relieve the bar of the statute, and not 
made up of shreds and patches of evi- 
dence, as in this case. 

We are therefore of opinion that the 
Auditor erred in allowing any part of 
this claim ; that the relations existing be- 
tween the parties, and the circumstances 
under which they lived together, equally 
forbid any implied promise to pay; that 
the evidence does not establish such an 
express promise as could ever have 
availed the claimant in an action at law ; 
and that even had such a contract rela- 
tion existed, the bar of the Statute of 
Limitations would be an insuperable ob- 
stacle to a recovery, there being no evi- 
dence which at all rises to the measure 
of proof necessary to give new life to a 
claim which for nearly twenty years had 
never been heard of. 

The report is recommitted to ihe Au- 
ditor, with instructions to make distribu- 
tion of the balance found by him, in ac- 
cordance with this opinion. 

SUPREME COURT. 



Wilson's Szecutor's ▼. Gordinier. 
Judgment — Guaranty of — Instalments, 

A. held a judgment a^inst C, payable in ten an- 
nual instalments; he assigned it to Bi, and guaran- 
teed '*the same good and collectable when due."^ Held 
that B.'s extension of the time to C. aa to the third 
and fourth instalments did not ipso facto impair A.'a 
obligation as to the subsequent instalments. 

Error to ihe Court of Common Pleas 
of Wyoming county. 

Sterrett, J. The defendant held a 
judgment against Miller for $2750. pay- 
able in ten annual installments, running 
from January 1, 1872, to January i, 
1881, inclusive, which he assigned to Dr. 
Wilson, the plaintiff's testator, and guar- 
anteed "the same good and collectable 
when due." The declaration on that pa- 
per, after reciting the ownership assign- 
ment and guaranty of the julgment, 
avers in due form the insolvency of Mil- 
ler, the defendant therein, and the conse- 
quent liabfhty of the guarantor, defend- 
ant in this case. The reasons upon which 
the motion for compulsory non-suit was 



Digitized by 



Google 



io8 



YORK LEGAL RECORD. 



gfrounded are, that the plaintiffs failed 
to show any consideration for the alleged 
guaranty, and that by giving further 
time to Miller, the (defendant in the 
judgment, on two of the installments 
thereof, Gordinier, the defendant in this 
suit, was discharged from liability. The 
question then is whether the defendant 
was entitled to judgment of non-suit on 
either or both of these grounds. As to 
the first, we think he was not, for the 
reason that there was testimony from 
which the jury would have been war- 
ranted in finding that the consideration 
of the assignment and guaranty of the 
judgment was the conveyance of Dr. 
Wilson's right, title and interest in cer- 
tain real estate, known as the Colins 
property, described in the sheriff's deed. 
That deed was given in evidence in con- 
nection with Wilson's deed to Gordinier, 
endorsed thereon, and bearing even date 
with the assignment of the judgment. — 
The witness, Stevens, testified that de- 
fendant "said he had signed over some 
judgments to Dr. Wilson, in payment of 
the Colins property that Wilson had bid 
off at the sheriff's sale, and the title had 
failed to the house that Sittings claimed, 
and therefore he did not mean to pay the 
debt," etc. And, in answer to the ques- 
tion, "did he say what judgment it was 
that he had assigned?" the witness re- 
plied, "It was a judgment he took from 
Miller for his Peirceville property." 
There was other testmony tending to 
show that the judgment was assigned in 
payment of Wilson's interest in the Col- 
ins property, so that, viewing the testi- 
mony as a whole, there was ample evi- 
dence bearing on the question of consid- 
eration to carry the case to the jury. It 
is true there was no positive testimony 
that the defendant's admission related 
specially to the judgment involved in this 
suit, but it was for the jury to say what 
he meant, and, inasmuch as there was no 
evidence of any other judgment to which 



his statement could apply, the inference 
claimed by the plaintiffs would not be 
unwarranted. The motion for non-suit, 
like a demurrer to evidence, admits every 
fact which the testimony fairly tends to 
prove, and the plaintiffs were therefore 
entitled to every inference of fact which 
the jury might reasonably draw there- 
from. It follows that the judgment of 
non-suit cannot be sustained on the 
ground that there was no consideration 
to support the contract of guaranty. Nor 
do we think it can be sustained on the 
other ground that a year's time was giv- 
en to Miller on the third and fourth in- 
stalments. If the plaintiffs were claim- 
ing to recover the amount of those instal- 
ments in this suit, the defense interposed 
would no doubt be available to that ex- 
tent. It cannot be questioned that any 
valid and binding agreement, by which 
the surety is prevented from paying the 
debt at maturity, and asserting his equit- 
able right to subrogation to the original 
rights and remedies of the creditor, if 
made without the assent of the surety, 
will discharge him, but the principle is 
not applicable to the facts of this case. 
The two instalments on which an exten- 
sion of time was given form no part of 
the plaintiff's claim, for the reason that 
they were fully paid out of the proceeds 
of Miller's real estate sold by the sheriff. 
The judgment, as we have seen, was 
payable in ten annual instalments, each 
separate and distinct from the others, 
and should therefore be treated as a di- 
visible contract. Each instalment was a 
separate and independent demand, and 
the extension of time as to the third 
and fourth would not ipso facto impair 
the guarantor's obligation as to the sub- 
sequent instalments; 5 Wait's Actions 
and Defences 241 ; Dacker v. Rapp, 67 
N. Y. Rep. 464. 

In any view that can reasonably be 
taken of the plaintiffs' testimony in sup- 
port of the claim set out in their declara- 
tion, the case should have been submit- 
ted to the jury. 

Judgment reversed, and a procedendo 
awarded. 
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QUARTER SESSIONS. 



In re Pine Street 

Streets — Order to lay out — Assessment 
for contribution — Power of Borough 
authorities. 

An order to lay out a street in the Borough of York 
that fjails to give the viewers authority to aaseaa con- 
tributions for damages upon property benefitted by 
the opening, is irregular and void. 

The Borough authorities of the Borough of York 
have the power to lay out streets in said Borough, in 
accordance with the second section of the Act of 3 
April, 2851. 

Exceptions to the report of viewers to 
extend Pine street.* 

WiCKES, A. L. J. The exception which 
is fatal to this proceeding arises from is- 
suing an order purporting to be the or- 
der of Court, never asked for by the pe- 
titioners, or authorized by the Court. 

The printed form of order issued un- 
der the Act of i860, relating to roads 
and bridges in the county of York, has 
nothing whatever to do with a proceed- 
ing under the Act of 1856, to lay out a 
street ; that order imposes a great many 
duties upon the viewers wholly irrelevant 
to the proceeding before us. These, 
while presenting a very singular record, 
might perhaps be treated as surplusage; 
but it omits entirely to give the viewers 
power to make assessments for contribu- 
tion upon property benefited by the open- 
ing, widening, or extension of the street. 
This is precisely what the viewers in this 
case did, and precisely what they had no 
authority to do, under the order issued 
to them. 

The third exception brings this ques- 
tion fairly before us, and it is not neces- 
sary to notice the others. It way, how- 
ever, be proper to notice one matter that 
was pressed on the argument of this 

*Thi6 attempt to extend Pine Street was made prior 
to In re Pine Street, i Yoik Legal RBCoto 133; Ex- 
tension of Pine Street, ib. 21; and In re Pine Street, 
anU 5 and 49. 

tTUs very auestion was afterwards raised, and de- 
cided at Icngtn in In re Pine Street, anU ^, which 
decision was affirmed by the Supreme Court m In re 
Pine Street, antt 49. 



case, because it may embarrass a future 
proceeding to open this street.t 

It was argued that the Borough au- 
thorities have no power to lay out streets 
except in accordance with the require- 
ments of the 3rd Article of the 27th sec- 
tion of the Act approved the 3rd day of 
April, 185 1, P. L. 326. This is a mis- 
take. The only section of that Act ever 
made a supplement to the charter of the 
Borough of York is the second section, 
and that was done by the Act approved 
the 20th day of April, 1854. The second 
section of the Act of 185 1, expressly au- 
thorizes the corporate officers "to sur- 
vey, lay out, enact, and ordain such 
roads, streets, lanes, alleys, courts and 
common sewers, as they may deem ne- 
cessary," and the Act of 1856 prescribes 
the method by which they may carry this 
power into execution. 

But for the reason above stated, the 
report in this case must be set aside. 

COMMON PLEAS. 



In re Henry GraybilL 

Proceeding in Lunacy — Costs of — Pay- 
ment of. 

In order to enable the respondent in an inquisition 
de lunatico inquirendo to avoid the payment out of 
hif estate of the costs of the inquisition, the proper 
method is to move the Court to quash the venire and 
dismiss the inquisition. 

The petition for the inquest having been supported 
by only one affidavit, ana five out of the six jurors 
having found that the respondent is not a lunatic, 
makes it a proper case for the Court to exercise its 
discretion and divide the costs. 

Exceptions to inquisition, and motion 
for order for payment of costs out of 
respondent's estate. 

WiCKES, A. L. J. We think the res- 
pondent in this case mistook his remedy 
if he wished to avoid payment of any 
part of the costs of this inquisition. The 
Commissioner was powerless to help 
him. He ought, instead of appearing be- 
fore him and protesting, and yet proceed- 
ing with his defence, to have moved the 
Court promptly to quash the venire, and 
dismiss the petition. This course would 
have saved a large part of the costs sub- 
sequently incurred. Court was in ses- 
sion on the very day the parties met for 
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the purposes of this inquisition, and was 
also in session a large part of the inter- 
val before the final hearing in October. 

But it does not by any means follow 
that all these costs are to be paid out of 
respondent's estate. It is conceded that 
the proceeding was irregular and defec- 
tive, because the petition was supported 
by but one affidavit, when the Act of 
1836 requires more. Besides which, five 
of the six persons summoned upon this 
inquest found that the respondent is not 
a lunatic. It seems, therefore, to present 
a case in which we may very properly 
exercise the power given by the Act of 
Assembly, and apportion among the par- 
ties in interest the costs incurred in the 
issuing and execution of this commis- 
sion. 

The Court order and decree that the 
petitioner and respondent do each pay 
the legal fees and mileage of such wit- 
nesses as each produced before the Com- 
missioner, and that the remaining costs 
be divided in equal parts between them. 



C. p. of Delaware Co. 

Boyer ▼. Smith, Trustee. 

Remainders, Vested and Contingent — 
Will, Construction of — Meaning of 
the word Vest in a Will 

A remainder is vested at any time when^ it is cap- 
able of taking immediate effect in possession if the 
particular estate should cease. 

It is the present capacity of taking immcd ate pos- 
session if the life tenant were dead, and not the 
certainty of outliving him. that makes a remainder 
vested. 

A testator devised his real estate to his six daugh- 
ters for life, and **at the death of my said daughters 
or any of them, the share of said daughter or daugh- 
ters to go and be vested in the child or children of 
said daughter or daughters respectively, in fee simple, 
to be equally divided between the children of my said 
daughters as tenants in common." He then provided 
for the appointment of commissioners to report par- 
tition among his six daughters, and concluded as fol- 
lows: "Which report when so made shall vtst in 
severalty in each and every of my said daughters and 
their respective children the purpart and share of my 
real estate to be so chosen by said daughters." Held, 
that the grandchildren took vested remainder! in fee. 

Case Stated, in which Frederick A. 
Boyer and Mary G., his wife, in right of 
said Mary G. Boyer, were plaintiffs, and 
A. Lewis Smith, Trustee, was defendant. 

From the case stated it appeared that 
one Dennis Kelly, who died in 1863, de- 



vised his real estate to his six daughters 
for life and appointed commissioners to 
make a partition of the land among the 
six daughters. At the death of any of 
the daughters her share was to go to and 
be vested in her child or children in fee 
simple. 

By the partition made under this will 
a factory property in Haverford town- 
ship was allotted to Sarah O'Conner one 
of the daughters. ' 

At the time of Dennis Kelly's death 
Sarah O'Conner had seven children liv- 
ing, viz: William, Dennis, Roderick, 
Frederick, Charles, Mary G. Boyer (the 

I plaintiff) and Sallie Whipple. 

I During their mother's lifetime Wil- 
liam, Dennis and Roderick died, the first 

I two intestate and unmarried. Roderick, 

\ by his will, devised and bequeathed all 
his property to his mother absolutely. 

Sarah O'Conner afterward died and by 
her will devised and bequeathed all her 
property to her children, Frederick 
O'Conner, Charles O'Conner and Sallie 
Whipple.^ 

Frederick afterward sold all his estate 
and interest in the said factory property 
to his brother Charles, and subsequently 
Charles O'Conner, Frederick A. Boyer 
and Mary G., his wife, and John C. 
Whipple and Sallie, his wife, sold the 
same to George Callaghan. 

By agreement of the parties the sum 
of $520.64 of the purchase money was 
placed in the hands of A. Lewis Smith 
in trust to pay the same to Mary G. Boy- 
er, in case it should be decided that she 
was the owner of one undivided fourth 
part of the real estate so sold to Geo. 
Callaghan, in which case judgment was 
to be entered for the said sum, with 
costs. But if it should be decided that 
the said Mary G. Boyer, at the time of 
the said sale, was the owner of only three 
undivided fifteenths of said real estate, 
then judgment to be entered for defend- 
ant to the use of the said Charles O'Con- 
ner as to two-thirds of said sum of 
$620.64 and to the use of the said Sallie 
Whipple as to the other third, with costs. 
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The opinion of the Court was rendered 
May 3, 1880. 

Clayton, P. J. By the will of Dennis 
Kelly, dec'd, all his real estate was de- 
vised to his six daughters for life with 
remainder in fee to their children. The 
language of the devisee is as follows: 
"At the death of my said daughter or 
any of them the share of said daughter 
or daughters to go to and be vested in 1 
the child or children of said daughter or 
daughters respectively, in fee simple, to 
be equally divided between the children ' 
of my said daughters as tenants in com- | 
mon." 

The will then provides for the appoint- 
ment of Commissioners to report parti- 1 
tion and closes the devise with these ' 
words: "Which report when so made, 1 
(referring to the report of the commis- j 
sioners to make partition,) shall vest in ; 
severalty in each and evety of my said | 
daughters and their respective children 
the purpart and share of my real estate 
to be so chosen by said daughters." The 
question for the court is, whether the 
children of the testator's daughters took 
a vested or contingent remainder. If 
they took a vested remainder, then the 
children who died before their mother, 
could lawfully devise their interest in the 
land in which their mothers were the life 
tenants, and the share of those who died 
intestate would descend to their heirs 
under the intestate laws of the State. If, 
however, they only took a contingent re- 
mainder, then they had no estate which 
they could lawfully either sell or will, 
and, at their respective deaths, the fee 
remained in the surviving children and 
vested on their mother's death, in those 
of the children who chanced to be then 
living, and this whether the deceased 
child left issue or not. If the testator's 
intention can be gathered from his ex- 
pressions in the will, it will, of course, 
rule the question. 

It will be observed that the word vest 
has been twice used in the will. The 
word has three meanings. In its ordin- 
ary sense it signifies to clothe, to dress, 



to robe, to cover. When used in wills it 
means, ist, to give a fixed, immediate 
right of present possession; 2d, to give 
a fixed immediate right to future enjoy- 
ment. Feme on Rem. 2; 5 Ves. 511. 
The testator has used it in both senses. 
He first uses the word to express his in- 
tention that the estate devised to his 
grandchildren shall come to their actual 
possession upon the death of their re- 
spective mothers, and not before. The 
second use of the word is to express his 
intention that their right to future en- 
joyment shall be complete upon the mak- 
ing of the report of partition by the com- 
missioners. He declares that upon such 
report being made his real estate so de- 
vised "shall vest in severalty in each and 
every of my said daughters and their re- 
spective children/' I am of opinion that it 
sufficiently appears from the whole will 
that the testator's intention was to give a 
life estate to each of his daughters and a 
vested remainder in fee to each of their 
said children. This construction is pre- 
dicted upon the favor the law shows to a 
vested estate. No remainder will be con- 
strued to be contingent, which may, con- 
sistently with the intention, be deemed 
vested ; 4 Kent 202. 

Wherever the right to future enjoy- 
ment is fixed, that is to say, wherever 
there is a person in being who would 
have an immediate right to possession 
upon the ceasing of the precedent estate, 
the remainder is vested ; 4 Kent 202. The 
remainder is not contingent, merely be- 
cause it is uncertain whether the posses- 
sion will ever be enjoyed by the remain- 
derman. — Every remainderman may die 
without enjoying the possession of the 
estate. It is the present capacity of tak- 
ing immediate possession if the life ten- 
ant were dead, and not the uncertainy of 
outliving him, that makes the remainder 
vested; Williamson v. Feld, 2 Sand- 
ford's Ch. Rep. 533. 

There are several reasons for the fa- 
vor with which the law looks on a vested, 
in preference to a contingent, remainder. 
One is the power the particular tenant 
has to defeat the remainder by suflFering 
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a fine or common recovery. Another is 
the manifest justice of giving the enjoy- 
ment of the estate to the person indicated 
by the testator. If he may not enjoy the 
possession during his life, he can at least 
sell his estate, or if he shoifld happen to 
die intestate during the continuance of 
the particular estate, his heirs may enjoy 
his right after him. 

Judgment for defendant on the case 
stated. 



c p. of 



Chester Co. 



Abstracts of Recent Decisions. 



Yerger v. GriffitlL 

Appeal from award of arbitrators — 
Omission of "firmly" — Amendment. 

An affidayit in an appeal from an award of arbi* 
tratora which omits the word "firmly," prescribed by 
the Act of 16 June, 1836, i 27, P. L. 723. Purd. Dig. 
85, pi. 56, is dearly defective, ami cannot be amend 
ed after the time for appeal has passed. 

Rule to show cause why the appeal 
from the award of arbitrators shall not 
be stricken off. 

Summons Case, in which Wm. D. 
Yerger was plaintiflE and John Griffith 
defendant. The case was referred to ar- 
bitrators, who filed an award July 15, 
1878, in favor of the plaintiff, in the 
sum of $19.50. July 31, 1878, the de- 
fendant appealed and filed an affidavit, 
in which he alleged "that the appeal was 
not taken for the purpose of delay, but 
because he believed that injustice had 
been done him." The plaintiff took this 
rule August 20, 1878. 

Butler, P. J. The affidavit is clearly 
defective, in that it omits the word 
"firmly," prescribed by the statute. 
Thompson v. White (4 S. & R. 135) de- 
termines this. Proper v. Luce (3 P. & 
W. 65) determines that this defect can- 
not be cured by the amendment, after the 
time for the appeal has passed. 

The rule must therefore be made ab- 
solute. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Corporation — Dissolution of — Fraud- 
ulent representations. — When parties 
fraudulently represent that the entire 
stock and assets of a corporation belong 
to them, whereby they procure the de- 
cree of a court dissolving such corpora- 
tion and acquire possession of its assets, 
they are liable in equity to be decreed 
trustees ex maleHcio as respects a bona 
fide stockholder. — Bailey's Appeal, 12 
Pittsburgh Legal Journal 23. 

Decedent's estate — Exemption — Minor 

children of a widow. — ^The children of a 

widow residing with their mother at the 

time of her death are entitled to the ex- 

j emption of three hundred dollars allowed 

i by the Act of April 14th, 185 1, although 

I only one of the children was a minor.— 

Kelly's Estate, (Luzere O. C.) 13 Lan- 

1 Lancaster Barr 55. 

I Insurance — Increase of risk — Avoid- 
i ance of policy. — Where a policy of in- 
I surance contained a provision that an in- 
I crease of the risk, without the written 
consent of the secretary, would avoid the 
policy, it was held that plaintiff could 
not recover where the risk was after- 
wards increased, without the consent of 
the secretary; even though at the time 
the insurance was affected, the agent was 
informed of the contemplated change, 
and actually did charge a higher premi- 
! um on that account. — PottsvUle Mutual 
I Fire Insurance Co. v. Horan, 12 Pitts- 
burgh Legal Journal 24. 

1 IVarranty — Representations. — In a 
j purchase on inspection, and in the ab- 
sence of fraud, the mere recommendation 
of the vendor will not amount to a war- 
i ranty. — The jury must be satisfied that 
the vendor actually, and not construc- 
tively, consented to be bound for the 
truth of his representations. — Welles v. 
Oakley, (Luzerne C. P.) 10 Luzerne Le- 
gal Register 204. 
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COMMON PLEAS. 



ss. 



Dofch T. Sttaytt. 

Justice of the Peace — Record of — Qui 
tarn action — Act of Assembly. 

la a proceeding to recover the penalty imrosrd by 
the Act of 13 June, 1836, Sec 70, for wilfully riding, 
driving or leading a horse faster than a waiK across 
a wooden bridge oaving an arch of the span of forty- 
five feet or upwards, (and extended to iron bridges 
by the Act of 18 March, 1864.) the Act must Le 
QMdfically set forth in the proceedings. 

It must also appear, on the face of the proceedings, 
that the notice required by the 63d Section of the 
Act of 13 June 1836, and the 1st section of the Act 
of 18 March, 1864, was placed upon the bridge on 
which the alleged offenae was committed. 

Certiorari to Solomon Myers, Esq. 

The information in this case was as 
follows : 

State of Pennsylvania, 
County of York, 

On this 17th day of November, A. D. 
1877, before me, Solomon Myers, one of 
the Justices of the Peace, in and for said 
county, personally came George Dosch, 
of the Borough of York aforesaid, who, 
being by me duly sworn according to 
law, says that Lewis Strayer, of the Bor- 
ough of York, aforesaid, did wilfully 
ride, drive or lead, or cause another per- 
son to ride, drive or lead a horse faster 
than a walk, when crossing the Iron 
Bridge built over the Codorus Creek on 
West Main Street, in the Borough of 
York, and in the county of York, afore- 
said, (being a bridge having an arch of 
the length or space of forty-five feet or 
upwards,) on the third day of Novem- 
ber. A. D. 1877. GEORGE DOSCH. 

Upon this information, the following 
summons was issued: 

York County, SS. 

To Henry Berry, Constable of the 5th 
Ward, York, Pa., or to the next con- 
stable of Borough, most convenient to 
the defendant's, greeting: You are here- 
by commanded to summon Lewis Stray- 
er to appear before me, one of the Jus- 
tices of the Peace, in and for said Coun- 



ty, on the 24th day of November, A. D. 
1877, between i and 2 o'clock P. M., to 
answer the Commonwealth of Pennsyl- 
vania, at the instance of George Dosch, 
in a plea of debt for a penalty, not ex- 
ceeding One Hundred Dollars. Herein 
fail not. 

Witness the hand and seal of the said 
Justice, at 9th Ward, York Borough, the 
17th day of November, A. D. 1877. 

SOLOMON MYERS, J. P. 

The Justice's proceedings were as fol- 
lows: 

Summons in debt for penalty under 
act of Assembly, not exceeding $100. 
Suit is brought in the name of the Com- 
monwealth, at the instance of George 
Dosch, to recover of the defendant, the 
penalty of fine, under the act of Assem- 
bly of Pennsylvania, for wilfully riding, 
driving or leading or cause another per- 
son to ride, drive, or lead a horse faster 
than a walk crossing the Iron Bridge, 
built over the Codorus creek on West 
Main street, in the borough of York, in 
York county, Pennsylvania, being a 
bridge having an arch of the length of 
forty-five feet or upwards, on the third 
day of November, A. D. 1877. Sum- 
mons issued to Henry Berry, constable, 
returnable Nov. 24, A. D. 1877, between 
I and 2 o'clock P. M. "Served Nov. 17, 
1877, by producing the original sum- 
mons to the defendant, and informing 
him of the contents thereof," on oath of 
the constable. 

November 24, A. D. 1877. And now 
to wit, Lewis Strayer the defendant ap- 
pears before me, and George Dosch ap- 
pears before me at half past one o'clock 
P. M. Whereupon I proceed to examine 
into the truth of said complaint, in the 
presence of George Dosch and Lewis 
Strayer aforesaid. 

[Here follows a summary of the evi- 
dence.] 

All the evidence being heard, judg- 
ment deferred to December ist, 1877, at 
two o'clock P. M. And now to wit, Dec. 
1st, 1877. It appears to me, said Justice, 
that the said Lewis Strayer is guilty of 
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the premises charged upon him by said 
information. It is therefore adjudged 
by me, the said Justice, that the said 
Lewis Strayer, according to the form of 
the act of Assembly aforesaid, be con- 
victed, and he is accordingly convicted of 
the offense charged upon him by the said 
information. And I do hereby adjudge, 
that the said Lewis Strayer for the said 
offense, hath forfeited the sum of five 
dollars lawful money, to be distributed 
as the act of general Assembly aforesaid, 
doth direct. In witness whereof I, the 
said Justice to this present record of con- 
viction have set my hand and seal at 9th 
ward in the Borough of York, in the 
said county, this first day of December, 
A. D. 1877. 

SOLOMON MEYERS, J. P. 

C. W. McElroy for exceptions. 

IV\ H. Kain, contra. 

WiCKES, A. L. J. This proceeding is 
irregular upon its face. It is in form and 
substance a qui tam action and yet the 
act of Assembly is not specified with the 
accuracy necessary in a proceeding of 
this character. Nor does it appear affir- 
matively on the face of the record that 
the notice required by law was placed 
upon the bridge over which, it is alleged 
defendant drove at an improper speed. 
We think for both reasons the proceed- 
ings are defective and must be set aside. 



Stiickhouser's Estate. 



Set-off — Agreement to pay — Mutuality 
of claims. 

S. made an assignment to one of his creditors, for 
the benefit of all of his creditors. Afterwards, at the 
sale of the assigned property, he purchased articles 
to the amount of $202.08. He was employed by the 
assignee to manage the estate, and claimed $208.24 
as compensation for his services. He presented his 
claim to the assignee, and they agreed in writing that 
S.'s claim should not be objected to by the assignee 
before the Auditor, and that of this amount the as- 
signee should retail $202.08 in payment of himself as 
assignee, and pay the balance to S. Held, that this 
agreement did not prevent the assignee from retain- 
ing the balance as part payment of his individual 
claim against S. 

Rule to show cause why the money 
awarded to Peter Strickhouser should 
not be paid to him. 

The ^icts are sufficiently stated in the 
Court's opinion. 



WiCKES, A. L. J. Peter Strickhouser, 
who executed a deed of assignment for 
the benefit of his creditors, to George F. 
Bare, has presented his petition to the 
Court, praying for a rule on the said as- 
signee to show cause why he should not 
pay over to him the assig^r, the sum of 
$96.16. awarded to him by the auditor, 
appointed to distribute the estate among 
those entitled to receive it. 

Bare was a creditor of Strickhouser, 
and received a pro rata distribution out 
of the estate, leaving however a balance 
still due him, very much in excess of the 
sum of money awarded to Strickhouser 
by the auditor. 

Strickhouser was employed by Bare in 
the management of the trust estate, and 
the item in the auditor's account is "de- 
duct claim of Peter Strickhouser" for 
feeding stock, &c., $96.16. 

This claim was allowed, but the assig- 
nee refuses to pay it over upon the 
ground that his claim against Strick- 
houser is largely in excess of it, and that 
he is entitled to set it off. 

The right of set-off in a case like this, 
was not contested on the argument, and 
doubtless because the petitioner's counsel 
had satisfied himself it would not avail 
him. He relied upon an agreement be- 
tween these parties, which he has argued 
takes it but of the operation of a rule of 
law which might otherwise apply. 

Strickhouser owed the assigned estate 
$202.08, for articles purchased by him, 
&c., and before the audit, when Strick- 
houser and Bare met to adjust their ac- 
counts, it was ascertained that Strick- 
houser's claim amounted to $298.24. 
They then agreed in writing that Strick- 
houser's claim should not be objected to 
by the assignee before the auditor, and 
that of this amount Bare should retain 
the sum of $202.08 in payment to him- 
self in full as assignee and pay the bal- 
ance of what was awarded, viz., $96.16. 
to Strickhouser. It is conceded that this 
amount was due Strickhouser for ser- 
vices rendered in taking care of the as- 
signed estate, and was therefore a debt 



Digitized by 



Google 



YORK LEGAL RECORD. 



IIS 



due by the asignee and for which he was 
liable.^ He might or might not obtain a 
credit for it in his account, had he paid it 
over before the audit, or rather before 
the confirmation of the auditor's account. 
If not, he would have been required to 
make the estate whole and if unable to 
do so, his bond would be liable. It was 
not therefore a debt due by the estate, 
and hence there was such mutuality in 
these claims as authorizes a set-oflF by the 
assignee, who very justly treated it as 
his own proper debt. 

This being true, we fail to find in the 
agreement any waiver of his set-oflF. As 
was aptly suggested on the argument of 
the case, suppose Bare had given Strick- 
houser his promissory note for $96.16, in 
discharge of this indebtedness, can it be 
pretended that he could not set oflF 
Strickhouser's indebtedness to him, and 
yet that would be quite as much a prom- 
ise to pay, as is anything contained in 
the agreement. It being conceded that 
the debts are due and demandable in one 
and the same character, that they result 
from the mutual dealings of the parties, 
it seems decisive of the only question ar- 
gued before us. 

We must therefore decline to make the 
order we are requested to make, directing 
Bare to pay over the amount awarded to 
Strickhouser. 

Rule discharged. 



c. p. of 



Mattes v. Mock. 



Schuylkill Co. 



Negligence — Signing of note zvithout 
reading — Relief against, 

A man who signs a judgment note without reading 
it or having it read is guilty of supine negligence 
and is not entitled to relief. 

Rule to set aside the judgment. 

Pershing, P. J. The only evidence to 
sustain this application is the deposition 
of the defendant. It is, in substance, as 
follows: On settlement made with A. & 
A. S. Mattes, defendant, gave them his 



note under seal, for the balance due them ; 
this note was a blank filled out, and 
handed to the defendant, who signed it 
under the impression that it was a com- 
mon promissory note, nor would he have 
signed it, had he known it was a judg- 
ment note; that Abm. Mattes deceived 
him by representing it as a common 
note. "This Mattes," says the defendant, 
"is a nephew of mine, and by reason of 
our relationship, I had confidence in him 
that he would do nothing wrong to me." 
Defendant farther states, that he is a 
poor English scholar, and transacts his 
'business generally in the German lan- 
guage. 

The signature of the defendant to the 
note, as also to his deposition, is in fair 
English handwriting, and his own testi- 
mony shows that the note was put into 
his hands, and that he had the oppor- 
tunity to read it, or become acquainted 
with its contents, before he appended his 
name to it. 

In Penna. R. R. Co. v. Shay, 2 Weekly 
Notes 45, Shay in the Court below had 
brought suit to recover damages from 
the company for the killing of his son. 
On the trial his release was presented, by 
the terms of which, in consideration of 
the payment to him of the sum of sixty- 
nine dollars and fifty cents, he discharg- 
ed the company from all liability. To 
meet this. Shay testified: "He" (Wil- 
liams, an employ of the company), "told 
me, here is receipt of funeral. I signed 
and he paid me. I can't read or write. 
This is my name. I signed it twice." It 
was held by the Supreme Court that 
there was nothing in this testimony to 
raise the question of fraud, and that it 
was error to submit it to the jury. The 
Court repeats what was said by Gibson, 
C. J., in Greenfield's estate, 2 Harris 
496: "If a party who can read will not 
read a deed put before him for execution, 
or if being unable to read, will not de- 
mand to have it read or explained to him, 
he is guilty of supine negligence, which, 
I take it, is not the subject of protection, 
either in equity or at law." 

It has been more than once held that 
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it is error to submit a question of fraud 
to the jury upon slight parol evidence to 
overturn a written instrument. The evi- 
dence of fraud must be clear, precise and 
indubitable, othewise it should be with- 
drawn from the jury. Stine v, Sherk, i 
W. & S., 195 ; Irwin v. Shoemaker, 8 W. 
& S., 75 ; Dean v. Fuller, 4 Wright 474. 
— Since parties are allowed to testify on 
their own ibehalf, it has become still more 
necessary that this important rule should 
be strictly adhered to and enforced. 
Penna. R. R. Co. v. Shay, supra. 

In the case before us the defendant's 
negligence is the only ground upon 
wJiich the demand is based for setting 
aside the judgment. He cannot, on the 
slight grounds shown in his uncorrobo- 
rated testimony, impeach the instrument 
he signed, sealed and delivered to the 
plaintiffs. It follows that this applica- 
tion must fail. 

Rule discharged. 



SUPREME COURT. 



Daily's ApptMl. 

Divorce — Question of Desertion — When 
tried by a Jury. 

A. and B.. after their marriage, lived for ten 
months at A., the husband's mothers house; then the 
mother ordered B.. the wife, out of the house. B. 
went to her stepfather's and lived there, A. never vis- 
iting her but once. Held, that it should have been 
left to the jury whether A. wilfully deserted her. 

Appeal from the Court of Common 
Pleas of Monroe County. 

Sterrett, J. The substantial question 
involved in the issue demanded by the 
respondent in the court below, was 
whether he wilfully and maliciously de- 
serted his wife. If the testimony tended 
to establish the affirmative of the issue, 
it was improperly withdrawn from the 
jury by instructing them, as matter of 
law, that their verdict shouH be for the 
respondent. 

The libellant testified in substance that 
after their marriage she and her husband 
had lived together at the residence of his 
mother for about ten months, when the 



latter ordered her away and compelled 
her to leave the house ; that she then ap- 
I pealed to her husband to join her in seek- 
I ing another home, but he refused to do 
I so, and, having no other place of shelter, 
I she was compelled to return to her for- 
I mer home ; that, ever afterwards, he not 
I only refused to provide a home for her, 
or contribute in any manner to her sup- 
port, but treated her with such studied 
indiflFerence and disrespect that he never 
even called to see her, except on the next 
evening after she was obliged to take 
refuge under her stepfather's roof. On 
that occasion he came to the house and 
invited her to attend his funeral two days 
thereafter, but, having no faith in his im- 
plied suggestion, she declined the invita- 
tion. Thenceforth, according to her own 
testimony and that of other witnesses, 
by whom in the main she is corroborated, 
she appears to have been entirely aban- 
doned by him. 

The issu6 as to the charge of wilful 
and malicious desertion was granted 
upon respondent's demand, and, viewing 
the testimony as a whole, we think it 
should have been submitted to the jury. 
If they were satisfied that libellant was 
practically driven away from the house 
by respondent's mother, and he not only 
neglected and refused to provide an- 
other home for her, but never afterwards 
manifested the slightest desire to do so; 
in short, if his conduct towards her for 
a period of over two years was inconsist- 
ent with anything else than a determina- 
tion on his part to ignore every marital 
obligation, the jury would have been 
warranted in coming to the conclusion 
that he had in fact wilfully abandoned 
and deserted her. If he thus acted wil- 
fully and without cause, it necessaril) 
follows that his conduct was also mali- 
cious. 

Judgment reversed, and a venire fa- 
cias de novo awarded. 
■ » • 
Evidence — Su/Kciency of proof. — The 
proof to surcharge an accountant, who 
is practically charged with embezzling 
$1500 of the bonds of decedent, should 
be such as would satisfy a jury that she 
had stolen the same. — Milltgan*s Appeal 
38 Legal Intelligencer 333. 
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COMMON PLEAS. 



County of York v. Alricks. 
County taxes — Exemption of mortgages 
and other money securities from ^tax- 
at ion. 

The Act of 4 April, 1868, provides, *'An mortgages, 
judgments, recognizances and moneys owing upon 
articles of agreement for the sale of real estate made 
and executed after the passage of this Act shall be 
exempt from all taxation, except for state purposes.'* 
Held, that mortgages, judgments and recognizances, 
although not given for the sale of real estate, are ex> 
empt. 

The words "for the sale of real estate," are con- 
fined to articles of agreement. 

Case Stated. 

Case stated between plaintiff and de- 
fendant, in which the following facts, in 
the nature of a special verdict, were 
agreed upon by said parties, with the 
right to either party to take a writ of er- 
ror to the Supreme Court without affida- 
vit or bail. 

Herman Alrick, Esq., is the surviving 
executor of the last will and testament 
of Gen. Jacob Spangler, late of the Bor- 
ough of York, deceased, and as such, is 
the testamentary trustee of a certain 
fund given by said testator, in his will, 
for the benefit of his widow, Catharine 
Spangler, during her life time, amount- 
ing to the sum of sixteen thousand nine 
hundred and fifty-six dollars ($16,956), 
of which amount, the sum of sixteen 
thousand one hundred and sixty-eight 
dollars ($16,168) is now, and was at the 
time of making the annual assessments 
of said county for State and County pur- 
poses, assessed for county purposes at 
the rate of seven mills on the dollar, 
amounting to the sum of one hundred 
and thirteen dollars and seventeen and 
six-tenths cents ($113.17.06) which 
amount of tax is now demanded by the 
proper tax collector from said defendant, 
said amount assessed, being loaned on 
judgment and mortgage. If the Court 
should be of opinion that said sum so 
assessed for county purposes, is subject 



to the payment of said county tax, then 
judgment to be entered in favor of plain- 
tiff for one hundred and thirteen dollars 
and seventeen cents with costs of suit. If 
they should be of opinion that it is not 
taxable for county purposes then judg- 
ment to be entered in favor of the de- 
fendants with costs. 

E. H. WEISER, for Plaintiff. 

HERMAN ALRICKS, trustee of 
Gen. J. Spangler, deceased. 

The Act of Assembly referred to is as 
follows : 

An Act to promote the improvement 
of real estate by exempting mortgages 
and other money securities from taxa- 
tion, except for State purposes, in cer- 
tain counties of this commonwealth. 

Section i. Be it enacted by the Sen- 
ate and House of Representatives of the 
Commomvealth of Pennsylvania in Gen- 
eral Assembly met, and it is hereby en- 
acted by the authority of the same, That 
all mortgages, judgments, recognizances 
and motleys owing upon an article of 
agreement for the sale of real estate 
made and executed after the passage of 
this act, shall be exempt from all taxa- 
tion except for State purposes ; and that 
from and after the first day of December 
next no taxes of any description shall be 
assessed or collected except for State 
purposes, on or from mortgages, judg- 
ments, recognizances or moneys owing 
upon articles of agreement for the sale 
of real estate, whether made and execut- 
ed before or after the passage of this act : 
Provided, That nothing in this act shall 
be construed to apply to mortgages, 
judgments or articles of agreement giv- 
en by corpyations : Providing, That this 
act shall only apply to the counties of 
Berks, Schuylkill, Luzerne, Clearfield, 
Allegheny, York, Delaware, Montgom- 
ery, Chester. Lancaster, Huntingdon, 
Fulton, Bedford, Blair, Lebanon, Clin- 
ton, Carbon, Monroe, Lehigh, Mifflin, 
Westmoreland, Northampton, Juniata, 
Somerset, Indiana, Greene, Elk, Forest, 
Franklin, Perry, Cumberland, Dauphin, 
Lawrence, Lycoming, Union, Snyder, 
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Erie, Crawford, Bucks, M'Kean, Fay- 
ette, Philadelphia and Mercer. 

E, S. Weiser for plaintiff. 

Herman Alricks for defendant. 

Fisher, P. J. The question raised is 
whether under the act of 4 April, 1868, 
the fund mentioned in the case is taxable 
for county purposes. 

The debates referred to on the subject 
by the counsel for the defendant taken 
from the legislative record of 1868, page 
822-908-910, show that one of the advo- 
cates of the bill, Mr. Jones, of Berks, in- 
tended that it should have the effect of 
exempting judgments and mortgages 
and other securities mentioned in the law 
from taxation — because the money 
would be otherwise loaned with a stipu- 
lation that the borrower should pay the 
taxes in addition to the legal interest, or 
if that was not done then the money 
would be invested in United States bonds 
or other securities whidh would not be 
subject to taxation for county rates and 
levies. 

The intention of the Legislature in 
passing an act gathered from the legisla- 
tive debates can have no weight with us. 
We cannot consider them in giving a 
construction of the law. We are con- 
fined to its title, the preamble, and the 
words used in the statute itself; from 
them we must extract the object of the 
law and the true interpretation of it. In 
discovering the intention of the legisla- 
ture where there is a doubt about the 
meaning recourse may be had to the 
title which, although not considered as 
a part of the act may slightly aid in re- 
moving ambiguities; King v, Marks, 3 
East. 160; Rex. v, Inliabitants of 
Gwinass, 5 T. R. 135. 

In like manner use can be made of 
the preamble when there is one, but in 
this act there is none. 

Using then the title as well as the body 
of the enactment to elucidate its meaning 
does the statute exempt the securities in 
question from taxation for county pur- 
poses? 



The words mortgages, judgments, 
recognizances, and moneys arising upon 
articles of agreement for the sale of real 
estate appear to be distinct enumerations, 
descriptive of several things, not to be 
taxed; and designating securities given 
for the payment of money due for the 
purchase of real estate as one of those 
not taxable. It may be observed that 
while in the first clause of the section 
"and" precedes the words "articles of 
agreement for the sale of real estate," in 
the clause declaring what shall not be 
taxable after the first of December, 1868, 
"or" is used, the words being, "or mon- 
eys, owing upon articles of agreement 
for the sale of real estate," thus clearly 
separating them by the use of the dis- 
junctive conjunction. 

Although the section may not be as 
explicit as it might have been we have 
come to the conclusion that its intention 
was to exckide mortgages and judg- 
ments from objects, made taxable for 
county purposes, and that therefore 
judgment must be rendered upon the 
case stated for the defendant with costs. 

Judgment on the case stated for the 
defendant with costs.* 



c. p. of 



Noll v. Kline. 



Delaware County. 



Landlord and Tenant — What constitutes 
a Leace — Wages, priority of, under 
Act of 1872. 

Any agreement, whether by writing or parol, under 
which one party divests himself of the possession and 
the other comes into it for a determinate time in con- 
sideration of a certain profit issuing yearly out of the 
lands and tenements demised, constitutes a lease, and 
establishes the relation of landlord and tenant. 

An agreement to pay "a rent of scvcnty-fire cents 
per thousand for all bncks made and burnt during the 
term," to be paid "when and as soon as each lorn is 
counted,*' is sufficiently certain for a lease. 

Upon an execution issued by a creditor against a 
tenant holding under such a lease, the landlord it en- 
titled to his rent for all bricks actually burned and 
on the premises at the time of the levy though not 
yet all cotmted. 

Sur exceptions to report of Auditor 
distributing funds from Sheriff's sale. 

Clayton, P. J. The defendant, Sam- 
uel Kline, had the exclusive possession 

•This same question was afterwards decided in a 
similar manner by the Supreme Court in Westmore- 
land County V. Fries, 30 P. F. Smith 51. 
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of a piece of ground and brick yard in 
Ridley township. His right of posses- 
sion was based upon an agreement in 
writing dated May 16, 1878, between 
him and Mendenhall & Johnson. The 
agreement sets forth that the parties of 
the first part (Mendenhall & Johnson) 
do let unto the said Kline the premises 
therein described; that the term of the 
lease is to be one year from the i&t day 
of March, 1878; that the said Kline shall 
pay "a rent of seventy-five cents per 
thousand for all bricks made and burnt 
during the term, and pay the said rent 
when and as soon as each kiln is counted, 
except that the bricks in the kilns on the 
first day of January, A. D. 1879, shall be 
estimated and paid for at that time." 
The parties of the first part reserved the 
right to store the bricks on the premises 
at the date of the above mentioned agree- 
ment, "the party of the second part to 
have the same right after the expiration 
of the term of this lease to bricks which 
may belong to him on said premises 
when this lease expires." Under this 
agreement Kline took possession and 
commenced the manufacturing of bricks. 
Becoming embarrassed the Sheriflf, un- 
der an execution upon a judgment con- 
fessed to Noll, levied upon and sold all 
the defendant Kline's personal property 
upon the premises, including all the 
bricks then on hand. Upon the distri- 
bution of the fund raised by the Sheriff's 
sale the several questions now under 
consideration arose. 

The first question was: Whether the 
agreement above recited was such a lease 
as entitled the said Mendenhall & John- 
son to the common law right of distress 
for rent in arrear, and the statutory priv- 
ilege to claim payment of one year's rent 
out of the fund in preference to the exe- 
cution creditor? 

Second: Whether, granting the land- 
lord's right of distress, the whole rent 
was due? 

Third: Whether the claim for wages 
had priority over the rent ? 

The Auditor appointed to report dis- 



tribution has decided all these questions 
in the affirmative. To his report both 
parties have excepted. 

The landlord complains because the 
auditor has given preference to the 
wages. — The plaintiff in the execution is 
dissatisfied because the rent has been pre- 
ferred to his execution. The first ques- 
tion is, whether the relation of landk>rd 
and tenant existed between Mendenhall 
& Johnson and Kline. 

It is not every agreement for the pos- 
session of lands and tenements which 
gives to the owner of the fee the rights 
of a landlord or subjects the possessor 
to the liabilities of a tenant. In order 
to constitute a valid lease, to which the 
right of distress will be incident, the 
landlord must divest himself of the pos- 
session and the tenant must come into it 
for a determinate time. This divestiture 
of the landlord and possession of the 
tenant must be in consideration of a cer- 
tain profit issuing yearly out of the lands 
and tenements demised. Whatever 
agreement for the possession of lands 
comes up to these requirements, w'hether 
it be by writing or parol, whether it run 
in the form of a license or a solemn cov- 
enant, will amount to a lease for years 
as effectually as if the most proper and 
pertinent words had been used for the 
purpose. (See Brown v. Jaquette, C. P. 
Del. Co. Paper, June 12, 1878.) 

There are certain technical words, 
such as lease and to farm let, rent, term, 
&c., which when used in an agreement 
for the possession of lands, indicate the 
relation of landlord and tenant. It will 
be observed that most of these words are 
used in the agrement in this case. As to 
the rent reserved it can easily be render- 
ed certain, and it is a legal maxim that 
whatever can be rendered certain, is cer- 
tain. The rent is not payable in bricks 
as the defendant seems to suppose, in 
money. The time for payment is fixed 
when the bricks are burned and counted ; 
that is to say, wlienever they m^y with 
certainty be counted they will in contem- 
plation of law, and according to the true 
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construction of the agreement, be con- 
sidered as counted. — The amount to be 
paid depends upon the number of bricks 
burned. The term is for one year, and 
the possession of the tenant was absolute 
and full. If authority is necessary for 
pronouncing this agreement a lease it 
will only be necessary to cite the case of 
Moore v. Miller, 8 Barr 273, where it is 
held that a parol agreement to enter on 
land, dig for ore, erect buildings, &c., 
and pay fifty cents a ton for all ore re- 
moved amounts to a lease. 

The second question is, Whether, 
granting the lease, was the whole amount 
of rent awarded due ? All the bricks had 
not been actually counted. This the ex- 
ceptant contends was a sine qua non to 
the collection of the rent. As before 
stated, if the bricks were actually burnt 
and in condition to be counted with cer- 
tainty, the proper construction of the 
agreement is to consider them as count- 
ed, so far as the landlord's right to rent 
is concenied. Any other construction 
would place him without remedy. The 
auditor was, therefore, rigtit in allowing 
rent for all bricks actually burned and 
on the premises at the time of levy, es- 
pecially as they were sold by the sheriff 
by number and not in bulk. 

The only remaining question is, 
Whether the claim for wages had prior- 
ity to the claim for rent? 

This claim depends upon the act of 
April 9, 1872, and its supplement and 
explanatory act of June 12, 1878. Neither 
of these acts can have a construction 
which would violate tlie obligation of any 
existing contract. Any lease, therefore, 
enacted before the passage of the act of 
1872 would not be effected by it, and the 
rent due under such a lease would be 
prior to wages, notwithstanding the 
words of the act to the contrary : but the 
lease in this case was made in 1878, at a 
time when the act of 1872, giving wages 
a preference over rent, was in full force ; 
that act must be taken as a part of the 
contract and settles the question against 
the landlord's right to priority to the 



claim for wages. It is admitted that the 
act of June 12, 1878, has no effect upon 
the lease in this case, but it was clearly 
subjected to the act of 1872. — Wood's 
Appeal, 6 Casey 274-279. 

Exceptions dismissed and report of the 
auditor confirmed. 



What is the Woolsack? — The perr 
sonage who takes precedence of all the 
Peers and presides over the House of 
Lords is the Lord Chancellor, and the 
seat he occupies is called the "Wool- 
sack." This is literally a bag or sack of 
wool, and is covered with red cloth, but 
has no support in the shape of back or 
arms. You may think it curious that 
the Lord Chancellor of England should 
sit upon a woolsack, but the custom has 
a venerable origin, for it is referred back 
to the time of "Good Queen Bess." In 
Elizabeth's reign an act of Parliament 
was passed forbidding the exportation 
of wool, then an important source of the 
nation's wealth ; and that this fact should 
ever be kept constantly in mind, it was 
ordained that a woolsack should be 
placed in the House of Lords. Though 
wool is no longer the sole source of our 
national riches, and consequently there 
is not the sanie need for reminding the 
Peers of this fact, the woolsack is still 
used as the seat for the Lord Chancellor. 



Criminal Court — Authority of jury to 
name prosecutor, — An endorsement by a 
District Attorney of a prosecutor's name, 
upon the back of an indictment, is not 
conclusive upon the jury. They may 
find some other person as the culpable 
presecutor and may put the costs upon 
him. They cannot, however, select a wit- 
ness without notice and without his con- 
sent, and put the costs upon him, for 
that would be to condemn him without a 
trial or confession. Com'lth v. Jackson, 
(Delaware Q. S.) i Delaware Co. R. 81. 
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COMMON PLEAS. 



Fitzsimmoiis v. Fitzsimmons. 
Sheriff's sale— Notice to Defendant, 

When the SheriflF neglects to notify the dffendant 
of the sale of his property, as required by the Act of 
16 June, 1836, the sale will be srt aside, notwithstand- 
ing the fact, that a handbill was poited at the hottl 
where he last resided, and that he was seen about the 
Court House immediately preceding the sile. 

Rule to set aside Sheriff's sale. 

September 19, 1881. Wickes, A. L. J. 
The precise question presented for de- 
cision in this case was before us on the 
application of Jacob R. Spangler to set 
aside the sheriff's sale of his real estate 
made under vend, ex. No. 93 of July 
Term, 1876. 

In that case as in this, the sheriff fail- 
ed to give the defendant notice of the 
day and hour and place where the sale 
would take place, and in both instances, 
no proper effort shown to comply with 
the plain requirements of the act of i6th 
June, 1836. I Purdon 650, pi. 76. It is 
not denied that the statute requires the 
sheriff to notify the defendant, but it is 
urged that the defendant had notice, be- 
cause he must have seen the handbills 
posted at the hotel where he last resided, 
and also because he was seen about the 
Court House immediately preceding the 
sale. But he was not present at the sale, 
as in the case cited from 2 Clark 238, 
nor was a copy of the printed handbill 
left at his place of residence for him. In 
addition to this the defendant swears 
tliat he knew nothing about the sale. It 
is asserted that he is contradicted and 
ought not to be believed. — It is true that 
the accuracy of his testimony in regard 
to other matters connected with this ap- 
plication is seriously questioned, but does 
that relieve the sheriff from the perform- 
ance of a plain duty which the act un- 
der which he proceeded, clearly imposes 
upon him? 



The law does not leave a defendant to 
the mere accident of seeing from the 
printed notices required to be posted, 
that his property is to be sold; it throws 
around him the safeguard of a special 
notice, which must in every instance be 
given, or the failure accounted for in 
some more satisfactory way than is here 
shown. 

And now to wit, September 19th, 
188 1, the rule is made absolute. 



C. p. of Lancaster Co. 

Hen's use v. Adams. 

Sheriff's sales — What sufficient descrip- 
tion of premises — Sale will not be set 
aside for inadequacy of price alone. 

In « description of property to be sold at SherifTs 
sale, its actual state is to be looked at, and no further. 
The description of the usual necessary offices of the 
dwelling and back buildings that are not independent 
improvements on the rear of the lot has never been 
required as essential. 

Exceptions to sheriff's sale, and mo- 
tion to set same aside. 

Patterson, J. There are eight excep- 
tions filed to the said sale: First. Misde- 
scription — that the property of defend- 
ants, instead of consisting of one pur- 
part, as advertised by the sheriff, consists 
of three, purchased of three different 
grantors, and held by three several titles, 
&c. ; second, the sheriff did not advertise 
that the house had a sub-story or base- 
ment ; third, the sheriff did not advertise 
that the house was fitted up with gas and 
gas-fixtures, and that the pipes were 
connected with gas-mains; fourth the 
sheriff did not advertise a valuable and 
extensive grapery on the premises, etc.; 
fifth, the sheriff did not advertise the fact 
that a three-fourth acre composing the 
three purparts was a valuable truck gar- 
den; sixth, the sheriff did not advertise 
the fact that viewers had been appointed 
by the Court to open Poplar street, which 
forms the southern boundary of the pre- 
mises, and whereby an additional front- 
age of one hundred and twenty feet 
would be added, &c. ; seventh, the sheriff 
sold the property for an inadequate 
price; eighth, the purparts are fully 
worth $3000. 
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On the argument, and while the same 
was proceeding before the Court, we 
were of the opinion that the sheriff's sale 
could not stand and felt inclined to set it 
aside, but on reading the whole testi- 
mony taken under the rule granted to 
show cause, and after reference to the 
decisions in analogous cases, we were 
forced to the conclusion that the rule has 
not been maintained and that it must be 
discharged. 

It is objected that the sheriff's adver- 
tisement is not sufficiently specific in de- 
scribing the property sold. On an in- 
spection of the sheriff's bill it seems to 
be as full and explicit, and to conform to 
the property sold, as usual. 

The objection that the basement»was 
not mentioned ; that the house was fitted 
with gas-fixtures; that it was described 
as a 'iot or piece of ground situated on 
the south side of St. Joseph street" 
(which is the language of the bill), in- 
stead of three purparts, because it was 
purchased of three grantors and held by 
three several titles, &c., such particulari- 
ty has never been required. 

The actual state of the premises is to 
be looked at, and no further; as to the 
fact that titles of two lots were different 
and the ground rents unequal, it has been 
held that that can make no difference, 
and the description of the usual neces- 
sary offices *of the dwelling and back 
buildings that are not independent im- 
provements on the rear of the lot, has 
never been required as essential; Burk- 
holder v, Sigler, 7 S. & R. 154; Troubat 
& Haly, vol. i, part 2d, 999 & note. 

The sheriff's bill mentions the exact 
frontage in feet, on St. Joseph street, and 
the depth of the street running back to 
Poplar, which the depositions show is the 
fact, and it also mentions "grape vines" 
and outbuildings — specifying them ; and 
the proof is that all were under one fence 
or enclosule, and to require the sheriff to 
specify that part of the same was a valu- 
able truck garden would be requiring the 
expression of a prediction only as to ap- 
propriation in the future. 



As to the exception, that the property 
sold for an inadequate price, the rule is 
that mere inadequacy is not of itself a 
sufficient reason for setting aside a sher- 
iff's sale; Troubat & Haly, vol. i, part 
2d, p. loii. Where the inadequacy is 
very gross, the Court will take advantage 
of even a slight irregularity in the pro- 
ceedings to set the sale aside. But from 
the testimony submitted, though conflict- 
ing* a gross inadequacy of price is not 
made to appear; and amongst all of the 
witnesses none of them expressed a will- 
ingness to bid more for these premises if 
put up a second time. 

Nor can the Court see such irregulari- 
ties in the proceedings as would justify 
the setting aside this sheriff's sale; 6 
Watts 140 ; I Miles 404 ; 2 Pa. R. 380. 

Rule discharged. 



C. p. of DcUw^rc Co. 

Assigned Estate of John J. Holand. 

Building Association Mortgage — Usury. 

It is usury for an unincorporated Building Associa* 
tion to deduct premiums from the principal of a mort- 
gage executed to a trustee for them. 

In an action brought by the Building Association, 
after incorporation, upon such a mortgage, the defense 
of usurv may be set up by the morigagar or h s as- 
signee tor benefit of creditors. 

Sur exceptions to Auditor's report. 

Clayton, P. J. The mortgage, under 
which the Second Media Building As- 
sociation claims, was executed by the 
said John J. Rowland to H. Jones 
Brooke, trustee for an unincorporated so- 
ciety. — True the society had the same 
name as the association now claiming 
the fund, but this does not make it the 
same person. — Rowland had no power 
to compel the incorporation of the com- 
pany of individuals for whom Mr. 
Brooke acted as trustee. If they had 
continued in the same condition they 
were in when the money was borrowed, 
there can be no question but that the 
transaction would be usurious and void 
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as to the premium paid for the loan. How 
then can the fact of the subsequent in- 
corporation of the company make any 
difference? They claim under the mort- 
gage not as mortgagees, but as assignees 
of the mortgagee. It is admitted that 
only $1062 was loaned, or actually paid 
for the mortgage of $1200. The sum of 
$138 was, therefore, usurious and if ob- 
jected to by either Rowland, the mort- 
gagor, or his assignees, cannot be recov- 
ered. The argument so earnestly en- 
forced by the counsel for the association, 
that because no certificate of stock was 
issued until after the incorporation, it 
was virtually a loan to the incorporated 
society, is not sound. The certificate 
could have been issued before, as well 
as afterwards. He assigned his stock to 
the association before the act of incor- 
poration. It is a mistake to suppose that 
no company can issue stock without in- 
corporation. Joint stock companies are 
as old as commercial law, and were orig- 
inally unincorporated, the stock repre- 
senting the interest of the holder in the 
assets of the firm. The entire assets in 
such cases are valued and divided into 
shares, equal at par in the aggregate to 
the assets. As the assets increase the 
stock rises above, and as the assets are 
lost, the stock falls below par, thus af- 
fording a true scale by which to ascer- 
tain the exact interest of the stockholders 
in the assets of the firm. This company 
was therefore, before incorporation, 
nothing more than a co-partnership or 
joint stock company. If Mr. Rowland, 
the borrower, had not made an assign- 
ment of all his rights for the benefit of 
his creditors, it is undoubtedly true that 
the right to object to the usury would 
have been personal to him. But his as- 
signment carried all his rights, including 
the right to object to this usurious pay- 
ment, to his trustees ; and as I understand 
the facts, they, or one of them, did ob- 
ject to the payment of the premium 
charged on said mortgage, as usurious. 

The mortgage, being subject to a 
judgment which was a previous lien, 



was discharged by the assignees' sale of 
the mortgagee's land. The association ap- 
peared before the auditors and claimed 
the face of their mortgage with interest 
thereon. One of the assignees, Mr. Dar- 
lington, objected to the premiums as us- 
urious. Both assignees now except to the 
ruling of auditor, awarding the whole 
amount of the mortgage to the associa- 
tion. The auditor, upon the ground that 
I the right to set off a usurious payment is 
I personal to the one paying it, ruled that 
I as Rowland did not in person appear and 
i claim the set off, it could not be done by 
I his assignees. This was error. The cor- 
poration stands in no better position than 
I the original mortgagee did at the time of 
the assignment; whatever would have 
I been a defense against the mortgage in 
the hands of Mr. Brooke, will be equally 
good against his assignees. They knew 
when they took the assignment of the 
mortgage that it was tainted with usury. 
j If they were ignorant of that fact, their 
, present position would be no better, as 
I they have not produced a certificate of no 
set off from Rowland, as a part consid- 
j eration for the assignment to them. The 
assignee, for the benefit of creditors takes 
! all the rights of the assignor in a double 
I sense: first, for creditors; second, after 
1 the payment of all debts, for the assign- 
j or. A simple illustration will simplify the 
case. The law permits the borrower on 
I a usurious contract, to either set off the 
usury to a suit upon the instrument, or 
he may pay it or suffer it, by inaction on 
his part, to be collected by process of 
I law. — But in the latter case he may, at 
! any time within six months, sue for and 
I recover back all the usury. By apyplying 
I the law as thus stated to this case, what 
I would be the result of the auditor's view ? 
j Would it not be to permit the association 
I to recover its whole mortgage debt and 
' also to permit Mr. Rowland at any time 
within six months, to sue and recover it 
I back again? If he were to institute such 
a suit, the right having existed before his 
assignment the suit would necessarily 
have to be for the use of his assignees. 
If, therefore, the suit must be for their 
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use, it follows that the right now belongs 
to them, or to either of them choosing to 
exercise it ; and as one of them has clear- 
ly exercised it, the auditor should have 
allowed the set off of $138 on the face of 
the mortgage. — After the assignment of 
the mortgage to the corporation, all in- 
terest and fines paid by Rowland proper- 
ly accrued to it, and they cannot be set 
off to the mortgage. — This case is recom- 
mitted to the auditor to correct his table 
of distribution in conformity with this 
opinion. 

Exceptions sustained. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Beneficial Society — Sick benefits — 
Non-payment of dues. — Where there is 
competent evidence from which a jury 
may find a fact, their errors of judgment 
are beyond correction. A member of a 
beneficial society, who is beneficial when 
he falls sick, can not be suspended dur- 
ing that sickness for non-payment of 
dues. In an action by a Beneficial So- 
ciety against a member of the society, 
he may set off such benefits as he was 
entitled to receive from the society. In 
an action against a surety, he, with the 
consent of the principal, can avail him- 
self of all the rights and all claims of 
set-off of the principal debtor. — St. 
Michael's Beneficial Society v. Brannan, 
(Delaware C. P.) i Delaware Co. Re- 
ports 105. 

Criminal /azc — Indictment for election 
frauds — Limitation. — An indictment for 
conspiracy charging the commission of 
frauds at an election is a common law of- 
fense, and the limitation of one year in 
the act of 1839, therefore, does not ap- 
ply. — Com. V. McHale et a/., 12 Pitts- 
burgli Legal Journal 48. 

District Attorney — New Constitution 
— Act of 1866. — The Court under the act 



of March 12, 1866, may appoint a special 
District Attorney to try cases, and his 
signature to an indictment is proper and 
legal. Such appointment is not in con- 
flict with the provisions of the New Con- 
stitution. — Com. V. McHale et ai, 12 
Pittsburgh Legal Journal 48 

Debtor and Creditor — Equity of cred- 
itor in debtor's securities — Bona fide as- 
signees. — The equity which a creditor 
has in the securities held by his debtor's 
securities, does not follow them into the 
hands of a bona fide assignee without 
notice. — MifiHin Co. National Bank's Ap- 
peal, 38 Legal Intelligencer 349. 

Judgment — Marking judgment satis- 
fied — Party in interest. — A subsequent 
judgment creditor is not a "person con- 
cerned in interest" in a prior judgment 
within the meaning of the Act of Marcn 
14, 1876; and he has no standing to ap- 
ply, under that act for an order on the 
Prothonotary to mark such prior judg- 
ment satisfied of record upon the ^rouad 
that it is paid. — Hildebaugh v. Thomas, 
38 Legal Intelligencer 349. 

Mortgage — When due. — A mortgage 
which does not specify when it is pay- 
able is due upon demand, and a sci. fa. 
can be issued a year and a day after- 
wards. — The Mutual Saving Fund i\ 
Henneberg, (Schuylkill C. P.) 2 Schuyl- 
kill L. Rec. 150. 

Trusts — Wrongful use of trust money 
by trustee — Resulting trusts. — Where 
trust moneys were used by a trustee, not 
in the acquisition of the title to real es- 
tate, but in its improvement, the pro- 
ceeds of the sale of such real estate by the 
assignee for the benefit of creditors of the 
trustee is not impressed with a resulting 
trust for the trust moneys so used. 

Nor do the beneficiaries have a lien on 
the land, arising from the equitable cir- 
cumstances df the case. Such a lien is 
unknown to Pennsylvania jurisprudence. 

A resulting trust in lands must arise, 
if at all, at the inception of the title.— 
Cross' Appeal, 12 Pittsburgh Legal Jour- 
nal 50. 
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Shoff V. Skiles and Frey. 
Affidavit of defence — Instrument within 
meaning of. 

The affidavit of defence disclosed the fact that one- 
half of the tobacco sold by plaintiff to def ndant be- 
longed to a third party, and that when the defendants 
paid the plaintiff for his half it was agreed that the 
remaining money due belonged to and should be paid 
to said third party by the defendants. It al.o ap 
reared that there were other mattirs in controversy 
between the third party and the defendants. Held, 
that an affidavit of defence setting forth these facts 
was sufficient. 

A contract, certifying that "I have bought of Mr. 
Shoff. x88o crop of tobacco, amounting to 2^ acres," 
(then setting forth the prices to be paid), *'the same 
to be well assorted and delivered in good merchant- 
able order at our warehouse " is not a contract with- 
in the meaning of the Act relating to affidavits of de- 
fence. 

Rule for judgment for want of a suffi- 
cient affidavit of defence. 

The defendants, through an agent, en- 
tered into the following contract with the 
plaintiff : 

"This is to certify that I have bought 
of Mr. Simon Shoff 1880 crop of to- 
bacco, amounting to 2j4acres ( ) 

pounds. 

Best wrappers at 8 cents per pound. 

Short 

Seconds " 

Fillers " at 2 cents per pound. 

The same to be well assorted and de- 
livered in good merchantable order at 
our warehouse. D. B. Saylor. 

(Endorsed.) 

Bring tobacco to Wrightsville on Sat- 
urday, June II." 

On the strength of this promise, the 
tobacco was delivered. One-half of the 
money was paid and suit was brought 
for the remainder. 

The defence appears in the Court's 
opinion. 

September 19, 1881. Wickes, A. L. 
J. The affidavit of defence filed in this 
case discloses the fact that one-half the 
tobacco sold and delivered by plaintiff to 
the defendant belonged to Jacob Kohler. 
the owner of the land on which it was 
raised, and that when the defendants 
paid the plaintiff for his half, thj^t it was 



"then and there agreed that the remain- 
ing money due belonged to and should be 
paid to said Jacob Kohler by the defend- 
ants." If the only difficulty in the way 
of payment to plaintiff of the balance 
due for the tobacco, was that Kohler 
might hereafter call upon the defendants 
for his share of the money, it would 
be removed by the filing of a release 
from Kohler to the defendants of all his 
interest in the matter. 

This the plaintiff's counsel, who is 

also Kohler's counsel, offered to do— but 

it is manifest from what was said at the 

argument, that this is not the only diffi- 

I culty to be guarded against. Kohler and 

I these defendants have an unsettled con- 

I troversy growing out of the purchase and 

sale of other tobacco, which it is said 

i Kohler agreed to deliver, but never did. 

The effect, therefore, of entering a judg- 

I ment here would be to deprive the de- 

; fendants of an advantage they have and 

I are fairly entitled to, of holding on to 

I the balance in their hands, until their 

I counter claim against Kohler is adjusted. 

I Kohler has it in his power ^o bring this 

I question to an issue at any time, and it 

is no hardship to compel him to do so. 

This state of facts does not appear on 
the face of the papers, nor does the offer 
to file a release, but it was all discussed 
at the argument of the motion and un- 
questionably constitutes the correct rela- 
tion of the parties. 

But apart from all this, there is an- 
other objection to entering judgment as 
prayed for. 

It is admitted that the contract upon 
which the suit is brought is not within 
the terms of the Act approved April 9th, 
1868, P. L. 780, under which judgment 
is authorized for want of a sufficient affi- 
davit of defence. 

Counsel have filed an agreement that it 
shall be heard as within the meaning of 
that Act. But this is not a practice we 
feel disposed to encourage. The act pre- 
scribes the instruments of writing to 
which it applies, and we feel no inclina- 
tion to give it a broader scope because 
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counsel agree that we may do so. Ifa 
lex scripta est, and that is the end of the 
matter. 

And now to wit September 19th, 188 1 
Rule discharged. 



C P. of 



Luzerne Co. 



Bennett's Estate. 

Wages — Notice to Sheriff — Nature of. 

A notice in writing, at any time before the actual 
sale of the property, stating the amount dai-ntd, fo- 
what, and out of what estate, is sufficient notic. of 
claim for wages under the Act of April 9, 1872. 

Handlcy, J. — The notice need not s*ate the bud 
ness in which the employer was engaged, the kind of 
services rendered bv the claimant, and the particulars 
of the service, ana that a lien is claimed upon th? 

Eroperty seizea by the officer;* if these facts are found 
y the auditor on distribution it is sufficient. 

Exceptions to report of auditor. 

Handley, /. The personal property 
ol W. H. Bennett was sold by the s'leii.T 
on September 25, 1876, for the sum of 
$206.25. This sale was made by virtue 
of several executions «hen out and in the 
hands of the shenlV. Attached to one of 
the executions was a notice dated Sep- 
tember 25, 1876, directed to the sheriff, 
and signed by Stine, who states therein, 
that he has a claim for labor done for 
W. H. Bennett, and desires the sheriff 
to withhold from the proceeds of the sale 
of the property of Bennett, twenty-eight 
dollars. C. W. Randall also gave notice 
on the same day that he claimed two 
hundred dollars for labor done for W. 
H. Bennett. Geo. W. .Oakley also gave 
notice, but failed to appear before 
the auditor and make good his claim, 
whereupon the Oakley claim was disal- 
lowed. The auditor found, from the evi- 
dence, that Bennett was indebted to Ran- 
dall in at least the sum of two hundred 
dollars. While the auditor fails to say 
in his report that the respective claims 
of these parties were for work and labor 
done for Bennett, yet that, no doubt, was 
intended. The evidence of Mr. Bennett, 
certified with and attached to the report, 
shows that the claim of these parties is 
for labor. Bennett says that "up to the 
day of the sale he was owing Randall 
three hundred and twenty-eight dollars 
and fifty-eight cents. To six months 

•See contra. Hoffacker v. Hoffacker, ante 104. in 
which it was held that the notice must set forth tha: 
a Hen is claimed upon the property to be solJ. 



previous to the sale Randall worked for 
him nearly every day. ... He did 
wheelwrighting or wagon work. . 
The property sold on the writ was used 
in and about the manufactory of 
wagons." Bennett then adds, "I am ac- 
quainted with Isaac Stine. He has been 
employed at my shop. . . . I think 
the notice given by Stine is correct. It 
was all earned within six months previ- 
ous to the sale." The testimony of Ran- 
dall and Stine establishes the same fact. 
The auditor disallowed the claim of Ran- 
dall and Stine, and awarded the balance 
of the fund, eighty-nine dollars and 
twenty-seven cents, to the landlord for 
rent. To this report Randall and Stine 
filed exceptions : ( i ) Because the audi- 
tor did not appropriate the fund to the 
claim of the said Randall and Stine. (2) 
Because the auditor refused to take into 
consideration the amount paid by the 
plaintiff in the writ to the said landlord 
during the sheriff's sale. The first and 
second exceptions we will consider to- 
gether. The auditor based his finding 
in this case upon the ruling of the Su- 
preme Court in the case of the Bank v. 
McMillen, i Weekly Notes 55, but the 
facts in that case and in this are entirely 
dissimilar. — In that case, as we find it 
reported, it seems that the only notice 
the sheriff received was a list containing 
names, with certain amounts set oppo- 
site them. The sheriff paid in full the 
execution on which the sale took place, 
and paid the balance of the proceeds 
into court. The auditor, appointed to 
distribute the amount thus paid in, allow- 
ed the claims for labor ; but the court be- 
low, being of the opinion that the notice 
given to the sheriff was not suffcient. set 
aside the report, and awarded the whole 
amount to the bank. This ruling, upon 
appeal, was sustained. The court said 
that "the written notice served upon the 
sheriff in this case was but a memoran- 
dum of the names of certain persons and 
the sum opposite ; it did not refer to the 
property, or claim any lien thereon." In 
the case In hand, the notice is not as full 
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as it ought to be, but the notice states 
very clearly that the claim is "for labor 
done for VV. H. Bennett," and the Stine 
notice demands "the sheriff to withhold 
the amount of money claimed." The 
notice required by the Act of 1872 (2 P. 
D. 1464, sec. 2), is that "in all cases 
. it shall be lawful for such . 
. laborers ... to give no- 
tice in writing of their claim or claims, 
and the amount thereof, to the officer 
at any time before the actual 
sale of the property levied on." The 
Act of 1872 is more of a fertilizing act, 
passed to promote the growth of state- 
ment, than a remedial act, to protect the 
rights of the working masses. But 
whether it i*^ a fertilizing act or a reme- 
dial act, it is our duty to give it the most 
reasonable and liberal interpretation, so 
as to carry out the object named therein. 
What other notice, therefore, need be 
given by a laborer than a notice in writ- 
ing, at any time before the actual sale of 
the property, stating therein the amount 
he claims, for what, and out of what es- 
tate. This is all that the law requires of 
him, and this may be done in the most 
simple manner possible. As an exposi- 
tion of the weight to 'be attached to the 
notice, and the form thereof, we may 
look at the Act of 1874 (Purd. Dig. 
1966, sec. 2), which repeals the lien no- 
tice against real estate, and yet the act 
of 1872 expressly provided that "no such 
claim shall be a lien on real estate, un- 
less the same be filed 

withm three months after the same be- 
comes due." Now, a laborer may have 
a lien on real estate, and yet no notice is 
required. He has, as we said in the case 
of Teets v, Teets, 6 Luz. Leg. Reg. 20, a 
secret claim against any purchaser, or 
any creditor who has not by mortgage, 
judgment, or execution acquired a prior 
lien. In the case of William Pieffer, 6 
Luz. Leg. Reg. loi, it was held that the 
notice must state the business in whicn 
the employer was engaged, the kind of 
service rendered by the claimant, 
whether as clerk, miner, mechanic, or 



laborer, and the fact that a lien is claim- 
ed upon the property seized by the offi- 
cer; also, the particulars of the service, 
and the amount claimed. This, we are 
of tlie opinion, is altogether too specific. 
What does the poor laborer know about 
giving notice as here detailed ? We take 
it that it is the duty of the auditor to 
ascertain these details from the evidence 
, before he makes his report. The statute 
! says simply that he shall, before actual 
I sale, give notice of his claim. If he gives 
j notice, before the actual sale of all the 
I property levied upon and the money paid 
' over, that he has a claim for wages 
against the defendant in the writ, that 
fulfills the full measure of the statute, 
and the laborer ought to be allowed his 
claim, if the evidence taken before the 
auditor establishes that his claim is with- 
in the statute, due and unpaid, and is an 
honest debt. But the Pieffer case has 
no bearing upon the important question 
in tliis case. In that case the debtor was 
engaged in mining and building houses 
at the mines, and he was also engaged 
in keeping a hotel, separate and distinct 
from his mining business. The fund for 
distribution was raised by the sale of the 
personal property in and about the hotel, 
The court adds, "The auditor, therefore, 
rightly decided that the execution cred- 
itor was entitled to the proceeds of the 
sale, and the persons employed at the 
mines had no lien upon the property, or 
claim upon the fund." The evidence in 
this case develops no such state of facts, 
and hence there cannot, under the evi- 
dence taken before the auditor, be any 
doubts about what property was sold and 
lienable for the wages of these men. 

We are of the opinion that the auditor 
erred in allowing the claim for rent and 
disallowing the claims of Randall and 
Stine for wages out of this fund. The 
first and second exceptions are sustained, 
the third not considered ; and, thereupon, 
we remit the report to the same auditor 
to distribute the fund pro rata between 
Randall and Stine in proportion to their 
respective claims. 
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Knapp v. Stoner. 



Lancaster Co. 



No appeal from the judgment of justices and alder* 
man shall be allowed unless the partjr appealing shall 
pay all costs accrued before said justice or alderman, 
except where the parties reside in the county and 
the appellant makes oath that he or she is unable to 
pay said costs. 

An alderman or justice has a right to issue execu- 
tion, where the same is demanded, at any time after 
the rendition and entry of judgment. 

The costs of execution, where execution has been 
issued, are part of the costs which must be paid be- 
fore an appeal is allowed. 

Appeal by defendant from judgment 
of alderman. 

Rule to show cause why appeal should 
not be stricken off. 

August 13th, 1881. Livingston, P. J 
Suit was brought by plaintiff against de- 
fendant before A. F. Donnelly, an alder- 
man in and for the city of Lancaster, on 
February 16, 1881. Plaintiff's claim was 
for work and labor, the demand for 
$61.56. A hearing was had on February 
21, 1 88 1, and judgment reserved. On 
February 24, 1881, judgment was enter- 
ed in favor of plaintiff for $50.71 and 
costs of suit. On February 28, 1881, 
execution was issued by the alderman, 
and on March i, 1881, the defendant ap- 
pealed from the judgment of the alder- 
man, and entered bail properly for future 
costs, at the same time paying all the 
costs which had accrued up to the time 
of the rendition of judgment ($2.72), 
and refusing to pay the costs of the issu- 
ing of the execution, 87 cents. And the 
question now raised is, was he in law 
bound at the time of taking his appeal, 
to pay the costs of the execution which 
was issued before the expiration of the 
twenty days allowed by law for taking 
an appeal, and must the appeal be now 
stricken off by reason of his failure to 
pay those costs ? 

After a full examination of the various 
Acts of the General Assembly of this 
Commonwealth, relative to the duties 
and powers of justices of the peace and 
aldermen in civil cases, we have been un- 
able to find any law prohibiting the issu- 
ing of an execution at any time the same 
may be demanded after the rendition and 
entry of judgment in cases like the one 



now before the Court. The issuing of 
the execution however does not prevent 
the taking of an ap^al within the twen- 
ty days allowed by law in ordinary cases 
— the law, in reference to appeals, being 
in this respect much like that which re- 
lates to stay of execution, and the con- 
struction which has been given to the 6th 
section of the Act of 1810, permits any 
defendant to obtain a stay of execution 
within twenty days after the judgment, 
although in the interval an execution has 
actually issued, and this, whether the 
judgment has been obtained by default 
or on hearing, and whether the suit was 
instituted by capias or summons; Stiles 
V, Powers, i Ash. 407. 

The Supreme Court of Pennsylvania 
has held that **if an execution be imme- 
diately issued upon a judgment of a jus- 
tice, and the money be made by a sale of 
defendant's personal property, it is then 
too late to enter bail for stay of execu- 
tion, or to enter an appeal by the defend- 
ant, although the tiventy days allowed 
by the sixth section of the Act of 1810, 
have not expired, and the purchaser of 
the property has a legal right thereto: 
Patterson v, Peironnet, 7 Watts 337. 

The right of the justice to issue execu* 
tion immediately on demand, after the 
entry of judgment in case like the pres- 
ent, having been established, the Acts of 
Assembly relating to payment of costs 
on appeal from the judginent of justices 
and aldermen, require that no appeal 
shall be allowed unless the party appeal- 
ing shall pay all costs accrued before the 
alderman or justice, unless the appellant 
shall make oath that he, or she is unable 
to pay said costs, where the parties reside 
in this county. 

The alderman having as we have seen, 
a right to issue the execution in this case 
at the time it was issued, and the costs 
thereof being part of the costs accrued 
before him, those costs not having been 
paid at the time of taking the appeal, as 
is admitted, and as it appears by the 
transcript, requires us. under the law, to 
make the rule absolute and strike off the 
appeal. 

Rule made absolute and appeal strick- 
en off. 
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Detwiler v. Grnbb. 



Defendant's estate — attachment on ex- 
ecutor. 

L's executor sold certain real esUte, and under the 
provisions of the will, secured $1,700 of tne purchase 
money by mortgage on the land, for the use of testa- 
tor's widow during life. The will directed that after 
the widow's death this sum, among others, should be 
paid to the executor, and by him distributed amDng 
testator's children. Three attachment executions were 
issued to attach the share of one of the children; the 
two first were served upon the owners of the land as 
garnishees, — L's extcutor being dead and letters wi h 
the will annexed not then being granted; the third, 
upon L's administrator d. b. n. c. t. a. 

Held, that the attachments will bind the fund in 
the order of their service. 

Held, also, that the fund must be distributed in the 
hands of the administratrix with the will annex. d, 
subject to the rights of the attaching creditors. 

FuTHEY, P. J. — The object of the atuchment, and 
service is to warn the garnishee not to pay the monty 
to the legatee; not to warn him to hold it as against 
the administrator charged with the settlement of th; 
estate. 

Case Stated in which Elizabeth Det- 
wiler, administratrix d. b. n. c. t. a. of 
Isaac Longenecker, deceased, is plaintiff, 
and Harrison Grubb and John Grubb are 
defendants. The facts appear sufficiently 
in the opinion of the Court. 

Monaghan & Bro. for plaintiff, claim- 
ed that the money should be distributed 
in the hands of the plaintiff, Longeneck- 
er's administratrix. 

IVm. S. Waddell, for defendants. 

Wm. M. Hayes, for first attachment 
creditor, claimed that the money due the 
defendant in the attachment should be 
paid to the attaching creditors, to the 
amount of their claims, by the defendants 
in this suit, the owners of the land, cit- 
ing : Brady v. Grant, i Jones 361 ; Baldy 
V, Brady, 3 Harris 103; Gochenauer's 
Ex'rs V, Hostetter, 6 Harris 414; Beck- 
er's Estate, 2 York Legal Record 47. 

Abraham W anger, for last attaching 
creditor. 

Sept. 12, 1881. Futhey, p. J. Jacob 
Kulp, executor of Isaac Longenecker, 
deceased, sold certain real estate of the 
testator by virtue of his will, and, under 
its provisions, secured $1,700 of the pur- 



chase money on the land, by mortgage 
for the use of the testator's widow dur- 
ing her life. The will directs that after 
the death of the widow this sum of 
$1700, and another sum of $300, shall be 
paid to the executor, and that certain real 
and personal property shall be sold by 
him, and the moneys arising from all 
these sources be distributed by the exec- 
utor among the testator's nine children. 
The widow is now deceased and the ad- 
ministrator d. b. n. c. t. a of Isaac Long- 
enecker asks judgment against the own- 
ers of the lands thus sold, for the sum of 
$1,700 in their hands. 

Three attachment executions have been 
issued on judgments against Nathan 
Longenecker, one of the children of 
Isaac Longenecker, in two of which the 
owners of the lands on which the mort- 
gage rests were made garnishees, and the 
share of Nathan Longenecker in the 
$1,700 attached in their hands, the execu- 
tor of Isaac Longenecker being then de- 
ceased and there being no distribution; 
and in the other, issued subsequently and 
since the substitution, the administratrix, 
&c., of Isaac Longenecker was made gar- 
nishee and the share attached in her 
hands. 

The plaintiff in the attachment execu- 
tion first issued, and served on the own- 
ers of the land, intervenes and objects to 
the share of Nathan Longenecker in the 
$1,700 being paid to the administratrix, 
alleging that it is bound by his attach- 
ment, and that the debtor must pay the 
money directly to him. 

The Act of Assembly of July 27, 1842, 
relating to Foreign Attachments, enables 
creditors to attach "any interest which 
any person or persons may have in the 
real or personal estate of any decedent 

whether by will or otherwise in 

the hands or possession of the executor 
or administrator, or in whose hands or 
possession soever the same may be, as 
fully and effectually as in other cases;'* 
and the Act of April 13, 1843, applies the 
provisions of this act to attachment exe- 
cutions. 

We are of opinion that, under these 
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acts, and the subsequent Act of April lo, 
1849, the share of Nathan Longenecker 
was attachable, either in the hands of the 
owners of the lands on which the mort- 
gage rests, or of the executor or admin- 
istrator; and that, in the distribution of 
that share, the attaching creditors are en- 
titled to be paid according to the dat€ of 
the service of the respective attachments, 
whether such service was upon the debt- 
or, or the personal representative of the 
decedent. (Gochenauer's Ex'rs v, Hos- 
tetter, 6 Harris 414.) 

But in whose hands should the distri- 
bution be made? The will directs the 
moneys secured by the mortgage, and in 
which the moneys attached are included, 
to be paid to the executor. He is to col- 
lect the moneys and make distribution. 
We think the better and simpler practice 
will be for the administratrix to receive 
the moneys directed to be paid, so that 
the administration account may exhibit 
the whole estate, and let the distribution 
be made in her hands to those entitled 
thereto. The payment of the moneys to 
the administratrix will not relieve them 
from the hold of the attachments served 
upon the debtor. They will still remain 
attached. These attachments were serv- 
ed at a time when there was no legal rep- 
resentative, and the moneys attached will 
pass into the hands of the administratrix 
bound by the attachment, just as if serv- 
ed upon her. The moneys being paid to 
the administratrix with notice or knowl- 
edge of the attachments served upon the 
debtor, they remain subject to the lien of 
the attachment in her hands. The object 
of the attachment, and its service, is to 
warn the garnishee not to pay over the 
money to the legatee ; not to warn him to 
hold it as against the administrator 
charged with the settlement of the estate. 
The right of the attaching creditor is 
only the right of the defendant whose in- 
terest he attaches, and the defendant's 
interest is only in so much of the deced- 
ent's estate as may be left after the settle- 
ment of his estate. Any other course than 
a payment to the representative "would 



embarrass the settlement of estates and 
tend to dislocate the whole machinery of 
the law applicable to that subject." 
(Becker's Estate, in the Orphans* Court 
of York County, York Legal Record of 
May 26, 1881, and Lancaster Bar of 
July 9, 1881.) 

We are not unmindful of the cases cit- 
ed on behalf of the first attaching credit- 
or, where, the estate being settled show- 
ing a balance sufficient to pay debts, the 
creditor was allowed to recover judg- 
ment on the attachment directly against 
the debtor holding the moneys of the es- 
tate. The case stated, however, on which 
our judgment must be based, does not in- 
form us of the condition of the estate, al- 
though it was stated at bar on the argu- 
ment; and in accordance with what we 
believe to be the better practice, we will 
direct judgment to be entered on the case 

stated in favor of the plaintiff. 
■ » ■ 

SUPREME COURT. 



Hunter y. Moul. 
Contract — Collateral Security — Ex- 
change of Securities, 

The mere acceptance from a debtor of h!s own note, 
or the note of a third person, in case of an ante- 
cedent indebtedness, is not a payment of indebttd- 
ness. In the absence of a special agreement, it must 
be considered as a conditional payment or as collat- 
eral security. 

One not a party to a note, but who has caused it 
to be drawn or endorsed or delivered over to a thiro 
person as a security, or has ^ruaranteed the payment, 
IS not entitled to notice of dishonor of it. but in an 
action on the original liability he may show m de- 
fense any injury he has actually susuincd by the 
laches of the transferee. The fact that the coUateials 
were changed for other securities which were ulti- 
mately found worthless, change the liability unless it 
is further shown that a loss resulted to the owner 
of the collaterals by reason of such exchange. 

A creditor has a right to retain all unpaid securi- 
ties until he obtains satisfaction of the debt due nun. 

Error to the Court of Common Pleas 
of York County. 

The Referee's report, containing all 
the facts of the case, will be found in 
Moul V, Hunter, York Legal Record 

157. . , 

The Court below filed no opinion, but 
dismissed the exceptions and confirmed 
the report. 

The assignments of error related to 
such dismissal, and the confirmation of 
the report and entry of judgment there- 
on. 

Cochran & Hay for plaintiff in error. 

In addition to the authorities given in 
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Moul V. Hunter, supra, the following 
were cited: 

The defendant below was injured by 
the arrangement betwen the plaintiff and 
Camp & Randall: 

South wick V. Sax, o Ward 122. 
Nixen v. Lycll, $ Hill 466. 

The defendant was entitled to notice 
of dishonor of the Camp & Randall note : 

Chamberlain v. Delarive, 2 Wilson 355. 
Turner v. Stone?, i D. & Loudes 131. 
Price V. Price, 6 M. & W. 343. 
Dayton v. Truell, 23 Ward ^45. 
Roger V. Laneford, i C. & M. 637* 
Lawrence v. McCalmont, i Ho>\ard 416. 

John M. Young for defendant in error. 
Hunter's liability was not discharged 
by the Camp & Randall note : 

Weakly v. Bell, 9 Watts 280. 

Leas V. James, 10 S. & R. 307. 

McGinn v. Holmes, 2 Watts 121. 

Reed v. DeftebauglL 12 Harris 495. 

League v. Waring & Co.. 4 Norris 244. 

Muldon V. Whitelock, 1 ' Cowen 306. 

Strong on Promissory Notes f 404. 

Ryles on Bills, 370. 

Daniels on Negotiable Instruments, SS 1271-1278. 

2 Parsons on Notes and Bills 184. 

This undertaking was binding on 
Hunter until the debt was paid: 

Mahone v. Keener, 8 Wright 107. 
Taylor v. Preston, 29 P. F. Smith 436. 
Brown v. Burtis, 2 Comstock, 229. 
Johnston v. Gilbert, 4 Hill 178. 

Moul was guilty of negligence in this 
matter, and is therefore not liable for the 
failure of Camp & Randall to pay the 
drafts : 

2 Parsons on Bills and Notes 184. 
McLugan v. Bovard, 4 Watts 308. 
Chitty on Bills 98. 

Laurence v. McCalmont, 2 Howard 726. 
Ormsby v. Fortune, 16 S. & R. 205. 
Hanna v. Holton, 28 P. F. Smith, 337. 
Insurance Co. v. Marr. 10 Wright 504. 

October 3, 1881. Mercur, J. This 
judgment was entered on the report of a 
referee. The important facts found by 
him are substantially these: Hunter was 
indebted on book account to Moul in the 
sum of some eleven or twelve hundred 
dollars. On being asked for payment, 
he replied he had no money, but had the 
promise of a note of $900 from Camp & 
Randall, payable in four months, and 
that he would give that to Moul to get 
discounted and use the money. The lat- 
ter answered that he did not want the 
note, but that Hunter should get it dis- 
counted and give him the money. To this 
Hunter replied he was a stranger, and 
could not get it discounted, but that 
Moul should take the note and get it dis- 
counted, and he. Hunter, would stand for 
it and see it was paid. Moul assented to 
this. The note was made payable to him 
and sent to him. It was not indorsed by 

J— Vol. II. 



Hunter. Moul had it discounted at bank 
and received the proceeds. When it ma- 
tured it was protested for non-payment 
and taken up by the defendant in error. 
In lieu thereof, and soon thereafter, he 
took from Camp & Randall their two 
drafts of $450 each, payable at twenty 
and thirty days respectively, and wrote 
Hunter informing him of the fact, but re- 
reived no answer. The draft first falling 
due was paid at maturity, the other was 
protested for non-payment, and Moul 
wrote Hunter informing him thereof. 
This draft remained in the hands of the 
defendant in error. Treating it as no 
payment, he seeks to recover of tlie plain- 
tiff in error, on the original account a 
sum equal to the amount of the draft. 

The contention is whether the circum- 
stances under which the defendant in er- 
ror took the note, or his subsequent ac- 
tion in relation thereto, compelled him to 
apply it as a payment on the account 
against the plaintiff in error. There was 
no express agreement to accept the note 
as payment nor to give time for the 
payment of the account. The referee 
found the note was not taken by the de- 
fendant in error, as absolute payment of 
so much of the indebtedness of the plain- 
tiff in error, and technically not as col- 
lateral security therefor, but inasmuch 
as paper so held has been called collater- 
al by the courts, he treats it as such. He 
further found the defendant was guilty 
of no negligence in failing to collect the 
note, and that he did not so convert it to 
his own use as to bar his right to recover 
of the plaintiff in error. 

The mere acceptance from a debtor of 
his own note, or the note of a third per- 
son, in case of an antecedent indebted- 
ness, is not a payment of the indebted- 
ness. In the absence of a special agree- 
ment, it must be considered as a condi- 
tional payment or as collateral security. 
The debtor continues liable for his own 
debt in the event of a failure of payment 
of the note thus given or transferred: 
Leas et aL v, James, 10 S. & R. 307 ; Ma- 
ginn V, Holmes, 2 Watts 821 ; Weakly v. 
Bell et aL, 9 Id. 273 ; Mlntyre v. Ken- 
nedy et aL, 5 Casey 448 ; Brown et aL v, 
Scott, I P. F. S. 357 ; Logue v. Waring 
& Company, 4 Norris 244. 

When the transfer of a note is a con- 
ditional payment, it is necessary to in- 
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quire what the true condition was, and 
if not fulfilled by the person accepting it, 
what injury, if any, has resulted from 
the breach. The cases are not in har- 
mony, as to the effect of a failure to pre- 
sent the note of a third person and give 
notice of its dishonor when no injury 
therefrom has resulted to the debtor. We 
shall not attempt to review them, but re- 
fer to some which we think correctly 
rule this case. Great regard must be 
had for the character of the transaction. 
If the debtor indorse the note, a more 
stringent rule prevails as to notice than 
if he transferred it by delivery only. 
When the guarantee is absolute, that a 
specific act shall be done by another, it 
was said in Vinal v. Richardson, 13 Al- 
len 521, demand and notice need not be 
averred, although the want of them may 
be a defense on the ground of negligence 
to the extent of the resulting injury. 
One who has merely guaranteed it, but 
whose name is not on the bill or note, is 
not in general entitled to notice of non- 
payment. Chitty on Bills, 498. So on 
page 441, it is further said in general it 
the bill or note be given as collateral se- 
curity and the party delivering it were no 
party to it, either by indorsing or trans- 
ferring it by delivery when payable to 
bearer, but merely caused it to be drawn 
or indorsed or delivered over by a third 
person as security, or has merely guar- 
anteed the payment, it has been consid- 
ered that he is not within the custom of 
merchants an indorser or party to it, so 
as to be absolutely entitled to strict regu- 
lar notice, nor discharged from his lia- 
bilities by the neglect of the holder to 
give him such notice unless he can show 
by express evidence, or by inference, that 
he has actually sustained loss or damage 
by the omission. The reason is, when a 
person delivers over a bill to another 
without indorsing it» he does not subject 
himself to the obligations of the law 
merchant, and cannot be sued on the bill. 
As he does not subject himself to the ob- 
ligation he is not entitled to the advan- 
tages. If he can prove he has sustained 
damages, then he is discharged only to 
the extent of such actual damages. Id. 
The guarantor of a note does not stand 
in the same situation as parties to it. His 
obligation is in the nature of an insur- 
ance of the debt, and there is no need of 



the same proof to charge him as if he 
was an endorser. The necessity of de- 
mand in order to charge the indorser of 
a bill is solely grounded on the custom 
of merchants, and applies only to actions 
against the indorser on the bill itself. It 
does not apply when the guarantor is 
not an indorser: Gibbs v. Cannon, 9 S 
& R. 201 ; Overton v. Treacy, 14 S. & R. 
311 ; M'Lughan v. Bovard, 4 Watts 308. 
The law is clearly stated in 2d Parsons 
on Bills, 184, where it is said if paper be 
transferred by delivery only as security 
for pre-existing debt, and it is dishonor- 
ed while in the hands of the transferee, 
it affects in no way the debt it was in- 
tended to secure. The original liability 
remains what it was, and upon dishonor 
of the paper, it is not even necessary to 
give him notice thereof as an indorser, 
but the debtor may show in defense any 
injury he has sustained by the actual 
laches of the creditor. Nor does the fact 
that the collaterals were exchanged for 
other securities which were ultimately 
found worthless, change the liability un- 
less it is further shown that a loss re- 
sulted to the owner of the collaterals by 
reason of such exchange: Girard Fire 
and Marine Insurance Co. v. Marr, 10 
Wright, 504. 

The name of the plaintiff in error was 
neither in or on the note. It was not 
payable to bearer. He was in no sense a 
party to it. With a view that the pro- 
ceeds when paid should discharge an 
amount of his indebtedness equal there- 
to, he caused it to be made payable to his 
creditor and put into his hands. Through 
no fault of that creditor it was not paid. 
It is not shown that it could, at any time. 
have been collected of the makers. The 
acceptance from the makers of their t\vo 
drafts was no payment, but did result in 
the payment of one-half the amount. 
Having sustained no loss or damage by 
any act of his creditor, the plaintiff in 
error has no just cause of complaint at 
being still held liable for his indebted- 
ness. The creditor was not obliged to 
give up the unpaid draft before bringing 
this suit. It is not shown to be of any 
value, but if valuable he has a right to 
retain all the securities in his hands until 
he obtains satisfaction of the debt due 
him. 

Judgment affirmed. 



Digitized by 



Google 



YORK LEGAL RECORD. 



133 



YORK LEGAL RECORD. 



Vou II. THURSDAY, OCTOBER ao. 1881. No. 33. 



COMMON PLEAS. 



Leidig v. l?ew Era Life Association. 
Ottemiller v. The Same. 

Practice — Change of Venue — Discretion 
of the Court, 

Under the provisions of the Acts of 14th of A rll, 
1834, a Purd. Dig. 1227, pi. 72, and April 28. 1870, 
lb, 1164, pi. 2, providing for a change of ve.nue in 
certain cases, there was no discretion permitted to 
the Court; in case the proper affidavit was filed — the 
right of removal then became imperative. 

Under the Act of March 30, 187 «, P. L. 35, ho^v- 
ever, the removal of a cause is within the dis.r.tion 
of the Court. 

An affidavit alleging that owing to the large n imb< r 
of people interested in speculative insu ance in the 
county, and the fact that the company defendant di 1 
not_ engage in such speculative insurance had sj 
prejudiced a large number of the inhabitants of t^ e 
county against the company defendant that a fair 
trial was impossible, unsupported by further proof, 
supposes a condition of things so greatly exaggerattd 
that It cannot be entertained for a moment, and docs 
not furnish a sufficient cause for removal. 

The mere fact that the merits of the case have been 
diKussed in the public newspapers, does not furnish 
sumcient cause for a change of venue. 

Motions on behalf of the defendant for 
change of venue. 

Cochran & Hay and IV, Henry Smith 
for motions. 

E. W, Spongier and IV. C. Chapman, 
contra. 

October i8, 1881. Wickes, A. L. J. 

The Acts approved April 14, 1834, 2 
Purdon 1227, pi. 72, and April 28, 1870, 
ib. 1 164, pi. 2, providing for a change of 
venue in certain cases, permitted no dis- 
cretion to the Court in cases in which the 
affidavits provided for by the Acts were 
filed. The right of removal was impera- 
tive when the defendant had performed 
the only condition required by the Acts. 

But the Act approved March 30, 1875, 
P. L. 35, provided for a removal for the 
reasons mentioned in Section i, if the 
Court or Judge is "satisfied of the truth 
of the facts alleged," and when the ap- 
plication is made under the 3rd section, 
the Court may refuse or award such 
change of venue as in its discretion it 
shall see fit." * 

The application pending before us is 
made under the fifth specification of Sec- 
tion I, and the third of Section 3. 



The ground is substantially the same — 
viz : that a fair and impartial trial cannot 
be had in this county, and for the reason 
contained in said fifth specification, that 
a large number of the inhabitants of the 
county have an interest in the question 
involved in this suit adverse to the appli- 
cant. 

The affidavits filed with the petition 
are all directed to the establishment of 
the fact that speculative insurance has 
taken such a hold upon this community, 
and is so generally engaged in, that it has 
created a prejudice against the company 
defendant, because it has declined insur- 
ance of that character. Apart from the 
counter affidavits presented, and which 
directly charge the said company defend- 
ant with the very practice of which it 
complains, we are not satisfied that such 
an impression has been made upon the 
opinions and morals of this community 
by the speculative companies existing 
here, as to deprive a suitor of a fair and 
impartial hearing by the juries selected 
for that purpose. That such companies 
have an existence here is true, and it is a 
reproach to the county that they have ob- 
tained dupes enough to give them a foot- 
hold. Rut the opposition to such com- 
panies is marked and decided among in- 
telligent and right thinking men, quite 
sufficient to overcome the evil influences 
complained of in this petition. It is not 
long since the matter was brought to the 
attention of the Grand Jury, and that 
body responded in a report, signed by all 
its members, severely condemning the 
system and calling upon the Legislature 
to pass appropriate laws to prohibit and 
punish the evil. Certainly on the part of 
that jury there was no disposition shown 
to strengthen the hands of such compa- 
nies, nor do we know of any public utter- 
ance or act that can be so construed. 

But assuming the gambling spirit of 
speculative insurance to be as prevalent 
as is intimated in the affidavits presented 
by the petitioner, how does that consti- 
tute an interest adverse to the company 
defendant ? 
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That those engaged in corrupt insur- 
ance are hostile to all companies doing a 
legitimate business, seems to us a non 
seguitur. It is not asserted or proved 
that the company defendant has teen 
made the special mark of such displeas- 
ure, even supposing it to exist; and the 
same reasoning urged in its behalf would 
apply to every other company that may 
be sued in this jurisdiction. We must 
first determine that it is not a speculative 
insurance company and has lost its busi- 
ness here, for that reason, both of which 
facts, are denied in the plaintiff's affida- 
vits. And further, that the corrupt spirit 
of speculative insurance has so leavened 
the mass of this community that a fair 
and impartial trial is impossible in our 
courts; a condition of things so greatly 
exaggerated, that we cannot entertain it 
for a moment. That the merits of these 
cases, or either of them, have been dis- 
cussed in the public prints, is a matter of 
regret. But the motives underlying such 
publications are so generally suspected, 
that it is safe to say, but little, if any im- 
pression is made by them on the public 
mind. If this want of faith needed a jus- 
tification, it is found in this case, for it 
appears that one of the plaintiffs, by the 
hand of one of her counsel, resorted to 
this impersonal defence to the alleged 
charge made against her; a defence 
which we can but think would have been 
fairer to herself and the public, had it 
appeared over her own signature. 

We therefore refuse to award a change 
venue. 



ORPHANS' COURT. 



assignee from collecting the mortj 
the Court of Common Pleas. Held, 
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Gray's Estate. 



Luzerne Co. 



Injunction — Foreign executor, 

Crajr died in New Jersey, owning a mortgage on 
lands in Pennsylvania. His will was proved and let- 
ters were granted in both States: Held, that the 
mortgage should be accounted for in New Jersey, un- 
less collected by some process of the courts of Penn- 
sylvania. 

The acting executor assigned the mortgage to a 
citizen of New Jersejr. The surety of the executor in 
Pennsylvania complained that the executor was in- 
solvent, and that the assignment was fraudulent, and 
prayed the Court to restrain the executor and his 



^ ^ - , _st that the 

Orphans Court had no jurisdiction over the assignee, 
not being served with process in this Sute; and sec* 
ond, that as the mortgage was not an asset in this 
State, the surety was not a party interested. 

Citation on executor to give counter- 
security. 

October lo, 1881. Rhone, P. J. This 
decedent died in 1873, in the State of 
New Jersey, and a resident there. He 
left a will, wherein he appointed his two 
sons, John and Alexander, executors. 
The will was duly probated, and letters 
testamentary were granted to the said ex- 
ecutors both in the State of New Jersey 
and here. In the grant of letters here 
Josiah Lewis, the petitioner, became one 
of the sureties in a bond prescribed by 
our act of Assembly. 

As a part of his personal estate, the 
decedent left a claim of some seventeen 
thousand dollars against Charles Hutch- 
inson, which is secured by a mortgage on 
lands situate in this county, which claim 
was inventoried, and has been accounted 
for by the executors in Middlesex coun- 
ty, in the state of New Jersey. Hutchin- 
son is insolvent, and A. H. Reynolds is 
his assignee. 

The petitioner now alleges that John 
Gray, who has been the acting executor, 
has assigned the said mortgage to one A. 
S. Meyrich, a citizen of New Jersey, 
without consideration, and for the sole 
purpose of defrauding the estate of the 
decedent, that said Meyrich, by his at- 
torney, has proceeded by scire facias and 
execution, in this county, to collect the 
said mortgage. The petitioner further 
alleges that by reason of the premises the 
said John Gray is wasting and misman- 
aging the estate, and that he is insolvent, 
praying that he be compelled to give 
counter-security, or be discharged. 

On this shoNving the court issued a cit- 
ation to the executor to answer the 
charges made against him, and we also 
issued preliminary injunctions against all 
parties connected with the said mortgage, 
restraining them from proceeding in the 
collection thereof, until the complaint 
against the executor should be disposed 
of. The process was served on Me)Tich 
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personally in New Jersey, and he made 
answer that he was out of the jurisdiction 
of the court, and declined to submit him- 
self to its decrees ; whereupon the injunc- 
tions were dissolved as to him. 

The citation to John Gray, to show 
cause why he should not give counter se- 
curity, etc., is still pending, as is also the 
rules to show cause why the injunctions 
shall not be dissolved as to the other par- 
ties. Affidavits were filed on the part of 
the petitioner on the return day of the 
rules for dissolving the injunctions, and 
on same day a list of judgments against 
John Gray was filed. Counsel for Gray 
and Meyrich objected to the reading of 
these affidavits, on the ground that they 
were not filed in time, but in the absertce 
of any rule of court on the subject, and 
the counsel declining to ask for further 
time for a hearing, the court proceeded 
to hear the case as then presented. The 
answers of Gray and Meyrich were then 
filed, and the argument of counsel heard. 
These answers are not at all specific on 
the subject of the alleged assignment. 
They state in technical terms legal con- 
clusions. They nowhere allege that the 
assignment was bona fide, and for value. 

The conclusion to which we have come 
on a single question settles the whole 
case, for we have concluded that the fund 
arising from the sale of the mortgage, as 
well as the mortgage itself before the 
sale, is not an asset for which the peti- 
tioner is or may become liable. 

It must be kept in mind that the as- 
sig^nment of the mortgage was made to a 
citizen of New Jersey, and by virtue of 
the letters granted to the executor there. 
It is not the executor who is now seeking 
to collect the mortgage by process here, 
but is his assignee. 

It has been decided by the Supreme 
Court of the United States that railroad 
bonds, secured by a mortgage on the 
road are mere choses in action, and are 
only liable to taxation at the domicil of 
the owners thereof. C. P. & A. R. R. 



Co. V, Commonwealth of Pennsylvania, 
4 Brewster 183. 

The choses in action, such as bonds, 
stocks, etc., of a decedent, are not domi- 
ciled at his death in Pennsylvania, and 
not liable to collateral inheritance tax un- 
der our laws. Kintzing v. Hutchinson, 
34 Leg. Int. 365 ; Ailen v. Philadelphia, 
Saving Fund Society, 36 Leg. Int. 204; 
Orcott's Appeal, 38 Leg. Int. 194. 

The precise point here raised does not 
seem to have been ever settled in this 
State. Shakespeare v. Fidelity Trust 
Company, 38 Leg. Int. 124. 

In Baldwin's Appeal, 31 Sm. 441, a 
decedent in Pennsylvania, had assets in 
New York; administration was granted 
there to the Pennsylvania administrator, 
who filed an inventory in New York, in- 
cluding a mortgage on property in New 
Jersey, where no administration had been 
granted. The administrator settled an 
account in Pennsylvania without charg- 
ing himself with the mortgage, on the 
ground that he had to account for it in 
New York. Held, that he was account- 
able for it here. 

So, for the reasons given in the case 
last cited, we hold that the executor must 
account for the mortgage in question in 
New Jersey. If he had collected it here 
by virtue of letters granted here, we 
would not hesitate to call him to an ac- 
count here. Dent's Appeal, 10 Har. 514; 
Freeman's Appeal, 18 Sm. 151; i Wil- 
liams on Executors, 426 and note, ed. 
1877. 

The money, if any has been paid, was 
paid in New Jersey, and there let it be 
distributed : and if none has been paid, it 
is proper that the courts there should set- 
tle the matter, as they have jurisdiction 
over all the parties and the estate. The 
whole matter of the assignment arose 
there before our courts were invoked for 
any process. 

And now, October loth, 1 881, the rules 
in this case, to show cause why the in- 
junction orders shall not be dissolved, are 
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made absolute, at the cost of the peti- 
tioner. 

A Rickets, Esq., for executor. 

J. G. Miller, Esq., contra. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Attachment — Act of 1869 — Trespass. 
— The sheriff has no authority under the 
attachment Act of 1869, when the at- 
tachment is issued against one person, to 
seize the goods of another. If he does 
so, he will be liable in trespass. — Rother- 
mel V. Marr, 38 Legal Intelligencer 373. 

Borough — Liability of — Riot. — ^The 
municipality of a borough is not respon- 
sible for an injury negligently inflicted, 
on one citizen through the riotous or un- 
lawful conduct of certain other citizens. 
The conservation of the peace is a great 
public duty put by the Commonwealth 
into the hands of public officers; the 
judges, justices of the peace and mayors, 
the governor, sheriffs, constables and po- 
licemen; hence cities and boroughs can 
no more be charged with damages re- 
sulting from their misconduct, than can 
counties, townships, or the State at large. 
— Borough of Norristown v. Fitzpatrick, 
38 Legal Intelligencer 372. 

Justice of the Peace — Transcript. — ^A 
Justice of the Peace cannot certify a 
transcript after his term of office has ex- 
pired. — Singley v. Fisher, (Schuylkill C. 
P.) 2 Schuylkill Legal Record 168. 

Married zvoman — Sole and separate 
use. — Property held to the "sole and sep- 
arate use" of a married woman is an 
equitable estate, and as such can not be 
encumbered or conveyed by her, unless 
empowered by the instrument under 
which she acquires title. — Tozvson v. 
Brozcn, (Lancaster C. P.) 13 Lancaster 
Bar 84. 



Negligence — Contributory — Rule ap- 
plicable to constitute. — Where a man, 
driving a quiet team, was thrown from 
his seat by a jolt in crossing a defective 
gutter, yet was in no peril it the time, 
afterwards in walking out from between 
the horses, pulled them up against a 
fence, the breaking of which frightened 
them and made them run away, causing 
the wagon to pass over his body, thus 
killing him. Held, that he was guilty of 
contributory negligence. The general 
rule to correctly ascertain the proximate 
cause of an accident is that "the injur)' 
must be the natural and probable conse- 
quences of the negligence, such a conse- 
quence as under the surrounding circum- 
stances of the case might and ought to 
have been seen by the wrongdoer as like- 
ly to flow from his act." — City of Lancas- 
ter V. Kissinger, 13 Lancaster Bar 77. 

Sheriff^s sale — Lumped sale — Irregu- 
larity. — Three contiguous tracts of land, 
held by the same defendant but by sepa- 
rate deeds, were advertised separately 
and afterwards sold as one tract. Held, 
that tliis irregularity, coupled with gross 
inadequacy of price, and a stringent rule 
as to payment of purchase money, was 
sufficient to justify the setting aside of 
the sale. The fact that several properties 
were lumped at the request of the pur- 
chaser, and sold by the sheriff as one, is 
sufficient to cast the onus upon those 
seeking to sustain the sale of showing 
that the price was at least as large as 
could have been obtained by selling sepa- 
rately. — Smith V. Tinicum Fishing Com- 
pany, (Delaware C. P.) i Weekly Re- 
porter 121. 

Opening of judgment — Form of Issue. 
— When a defendant asks to have a judg- 
ment opened on the ground of breach of 
warranty, denying any liability what- 
ever, he will be liable for all the costs of 
the issue if there is a recovery for any 
sum, and therefore there is no necessity 
for a collateral issue, and it will be fram- 
ed in the usual way. — Huges et ai v- 
Hart, (Luzerne C. P.) 10 Legal Regis- 
ter 261. 
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SUPREME COURT. 



Dale y. Knapp. 

Contract — Subscriptions made on Sun- 
day — Liability for. 

The support of religious societies is a charity in a 
broad Catholic sense, and whatever ii mot ally tit and 
proper to be done on Sunday in furtherance of the 
great object, is likewise cba:ity. 

A subscription made on Sunday towards the erec- 
tion ot a church, is a well recognized charitable work 
of active goodness. It is not prohibit d by the Act 
of 22d April, 1794, and an action will lie to enforce 
payment of sucn subscription. 

Error to the Court of Common Pleas 
of Clearfield county. 

October 3, 1881. Mercur, J. This 
contention is whether a subscription 
made on Sunday toward the erection of 
a church edifice is void. 

A contract made on Sunday is not void 
at common law; Kepner v. Keefer, 6 
Watts 23; Fox V, Mensch, 3 W. & S. 
446; Shuman v, Shuman, 3 Casey 90. If 
then this contract is void it is by reason 
of the Act of 22d of April, 1794. That 
act declares: "If any person shall do or 
perform any worldly employment or 
business whatsoever on the Lord's day, 
commonly called Sunday, works of ne- 
cessity and charity only excepted," and 
such other exceptions as 'are mentioned 
in the proviso, every person so offending 
shall be subject to a penalty as in the act 
prescribed. 

It may be conceded that the making of 
this subscription is not a work necessar- 
ily done on Sunday. The question then 
is whether the raising of money to build 
a house of worship is a work of charity 
within the meaning of the act, or is the 
solicitation of contributions for that pur- 
pose from a congregation assembled on 
Sunday for religious worship, a work of 
charity ? 

No man can legally be compelled to 
contribute towards the erection of a 
house for public worship, nor to attend 
or support religious services therein. The 



statute imposes no such obligations. It, 
however, does recognize Sunday as the 
proper day for public worship. It leaves 
every one free to use the day for that 
purpose, or refrain from such use. It is 
designed to compel a cessation of all 
those employments which will interfere 
with or interrupt the exercise of relig- 
ious services, either public or private, on 
that day. The right to so worship is pro- 

j tected by its penal enactments. Each 
person has an indefeasible right to wor- 
ship Almighty God according to the dic- 
tates of his own conscience. Each is at 
liberty to use Sunday for the purpose 
contemplated by the statute. If he re- 

! frains therefrom, he shall not so use the 

I day as to annoy others who may be en- 
gaged in religious worship; Johnson v. 

j Commonwealth, 10 Harris 102. The 
purpose of the law is to protect the day 
for the comfort of those conducting or 
attending religious wors^hip. Charity is 
active goodness. The means which long 
established and common usage of relig- 
ious congregations show to be reason- 
ably necessary to advance the cause of 
religion are not forbidden, and may be 
deemed works of charity within the 
meaning of the statute. It is not essen- 
tial that they be purely charitable. It is 
sufficient if they so far partake of that 
character as to be recognized by the con- 
gregation as a part of its active good- 
ness, and are not expressly forbidden by 
the statute; Commonwealth v, Nesbit, 
ID Casey 398. 

The inclination of this court has long 
been not to permit a person to set up this 
law against another person from whom 
he has received a meritorious considera- 
tion or on whom he has inflicted an in- 
jury. It was therefore said in Mohney 
V, Cook, 2 Casey 342, that the law relat- 
ing to the observance of the Sabbath de- 
fines a duty of the citizen to the State 
and to the State only. It was there held, 
that one who had erected an obstruction 
in a navigable stream whereby the boat 
and cargo of another were wrecked on 
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Sunday, could not, in an action for such 
injury, set up as a defence that the plain- 
tiff was unlawfully engaged in navigat- 
ing his boat on that day. So it was held 
the hiring of a carriage on Sunday by a 
son to visit his father created a legal 
contract, although no reason was shown 
for visiting him on that day, other than 
flows from a general filial duty and af- 
fection; Long V. Mathews, 6 Barr 417. 
It is not a violation of the act for a hired 
domestic servant to drive his employer's 
family to church on Sunday in the em- 
ployer's private carriage; Common- 
wealth V. Nesbit, supra, A will executed 
on Sunday is not void, although at the 
time the testator be in his usual state of 
good health and live five or six months 
thereafter; Beitman's Appeal, 5 P. F. 
Smith 183. 

Contracts for services on Sunday of 
the preacher, the sexton, the organist 
and the singers are not illegal, although 
these persons may engage in such em- 
ployment as a means of livelihood. Their 
services are in furtherance of the same 
great charity. 

The custom of soliciting contributions 
on Sunday from congregations assem- 
bled for religious worship, is very gener- 
al, and has existed from an early period 
of time. With some denominations it 
may be for a greater variety of objects 
than with others. Sabbath offerings 
may be for the incidental expenses of the 
church ; to light and warm the house ; to 
pay the organist and the sexton ; to assist 
the poor; to repair, enlarge and rebuild 
the church edifice; to support foreign 
and domestic missions. The latter often 
extend to furnishing aid to poorer con- 
gregations toward erecting houses of 
worship. If it be illegal to give or agree to 
give for such objects on Sunday, it must 
be illegal to solicit the giving. We are 
not aware that it has ever been held that 
the preacher became liable to the penal 
provisions of the statute by soliciting 
from the pulpit such contributions, nor 
any of the officers of the church for tak- 



ing up the collection. Whether the sum 
be large or small does not change the 
principle applicable to the transaction. — 
It is true there is a legal distinction be- 
tween having given and agreeing to 
give, yet inasmuch as we think a sub- 
scription towards the erection of a house 
of public worship is a work of charity, 
such agreement is not prohibited by the 
Act of 22d of April, 1694. The conclu- 
sion at which we have arrived is not in 
accord with the doctrine assumed in Cat- 
lett V. The Trustees, etc., 62 Indiana 365, 
but in principle it is in harmony with the 
rule declared in Flagg v. Millburg, 4 
Cushing 243 ; Bennett t\ Brooks, 9 Allen 
118; Doyle r. Lynn et al., 118 Mass. 195, 
and directly sustained in Allen v. Duffy, 
decided last year by the Supreme Court 
of Michigan, and reported in 9th volume 
of the Reports 646. 

The support of religious societies is a 
charity. It is a giving for the love of 
God, or the love of a neighbor in a broad 
Catholic sense. Whatever is morally fit 
and proper to be done on Sunday in fur- 
therance of the great object, is likewise 
a charity. The learned judge, therefore, 
erred in ordering a non suit and in re- 
fusing to take it off. 

Judgment reversed, and procedendo 
awarded. 



Wages — Lien of — Notice to Sheriff.— 
Notice was served on the Sheriff, before 
the sale, on behalf of the laborers, stat- 
ing that the claims (which appeared be- 
low in a list of names, with the amounts 
opposite) were for "labor performed, 
the wages of which is a preferred claim," 
and requesting the Sheriff to retain the 
respective sums set opposite their names 
out of the proceeds of the executions, re- 
citing the defendants by name, but not 
referring more particularly to the pro- 
cess. Semble, That such notice is suffi- 
cient.* — Bowers v. Bowers Bros,, (Ches- 
ter C. P.) I Chester County Reports 273. 

•As to sufficiency of notice, see Hoffacker v. Hoff- 
acker, ante X04. and Bennct's Estate, ante 126. 
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COMMON PLEAS. 



C P. of Delaware Co. 

Haycock v. Thatcher. 

Practice — Promissory note — Variance 
between copy filed and the writ — Sum- 
mons in case, in action upon sealed 
note — Amendment. 

A variance between the process and the precipe is 
amendable by the clerk, as of course, without a rule. 

A summons is only a process by which the defend- 
ant IS brought into court, and a variance between it 
and the declaration or copy filed, cannot be pleaded, 
since oyer of the writ is no longer allowed. 

Whether attaching a seal to an ordinary promist}r^ 
note without an3rthing else, is sufficient to convert it 
into a deed, dubitatur. 

Rule for judgment for want of a suf- 
ficient affidavit of defence. 

This was an action upon the following 
note : — 

$700. City op Chester^ April ist, 1867. 

One year after date. I promise to pay Charges Hay- 
cock seven hundred dollars, for value received, with 
lawful interest for the same. 

jAM^^'l Tyson} ends thatcher. [l. ..i 

The precipe for a summons was in 
the usual form, but did not specify the 
kind of writ; upon which the prothono- 
tary issued a summons in case. 

The defendant filed an affidavit of de- 
fence in which the sole allegation was 
that "the claim of the plaintiflf is found- 
ed upon a note under seal, and he is ad- 
vised and believes that the said action be- 
ing a suit in assumpsit, cannot be main- 
tained on said sealed note." 

The plaintiff then took this rule, and 
after argument, the Court rendered the 
following opinion: 

CLAYTON, P. J.— 

The precipe contains a true copy of 
the instrument sued upon — which is a 
promissory note with a seal opposite the 
maker's name. The precipe directs the 
Prothonotary to "issue summons in the 
above recited case returnable the ist 
Monday, June, 1880. 

The Prothonotary, instead of issuing 
a summons for debt, made out the writ 
in case. The affidavit of defeiKe pleads 
the variance between the copy filed and 
the writ. There is no allegation of any 



other defence. It will be observed that 
the precipe does not name the kind of 
writ required; it, however, gives a copy 
of the sealed instrument and demands a 
summons. The Prothonotary is pre- 
sumed to be familiar with all the forms 
of original process, and therefore the er- 
ror in the form of the writ must be con- 
sidered purely clerical. This being the 
case the process was amendable at com- 
mon law without giving any advantage 
to the defendant. It has always been 
held that the process is amendable by 
the precipe, and that any variance be- 
tween them is merely clerical and amend- 
able by the clerk, as of course, without 
a rule being required for that purpose. 
Regarding the summons therefore with 
the precipe, the form of action is not 
cc^e but debt, and the plaintiff on this 
ground alone is entitled to judgment. 
See the statute of 8 Hen. vi. C. 15 ; Rob. 
^^S- 33» i" which it is declared that any 
mistake or defect which can be attributed 
to the misprision of the clerks, may be 
amended even after error brought. 
"Original process is amendable through 
misprision of the clerk, at any time, pro- 
vided there be something to amend by" ; 
7 T. R. 298 ; 2 Smith 332 ; i H. Al. 291 ; 
I B. & P. 342. The only exception to 
the rule is in bailable cases where the 
bail may be affected by the amendment. 
In practice the amendment is not actu- 
ally made but is considered as done by 
the courts ; Langer v. Parish, 8 S. & R. 
135. See also 14 Ed. III. C. 6 Robert's 
Dig. 27. In the language of the statute 
it is to be amended without giving the 
challenger any advantage. The plaintiff 
could file a declaration in debt without 
further notice of the error in the process, 
and the rule is, that if the process will 
admit of a declaration in the form of 
law agreeable to the copy of instrument 
filed, the defendant can not plead a mere 
clerical variance between the writ and 
narr., and as the narr. is dispensed with 
in actions on notes and bonds, the affi- 
davit required cannot set up a defence 
that could not be pleaded at common law. 
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It is not necessary, therefore to decide 
whether the instrument sued upon is or 
is not a specialty. It is very doubtful 
whether it can claim that dignity. It has 
nothing but the seal to designate it as a 
specialty. It wants the usual words, 
"Witness my hand and seal," or "In wit- 
ness whereof the parties have hereunto 
interchangeably set their hands and 
seals." It contains no other words indi- 
cating the intention of the parties to 
make a deed. It is very doubtful if the 
mere placing of a seal opposite the mak- 
er's name can have the magic effect of 
converting a simple contract into a deed. 
It has been held that the formal declara- 
tion of the parties by their assertion that 
the parties had thereunto set their hands 
and seals, but neglected to actually put 
on the piece of wax or paper, did not 
make the instrument a deed. If the 
mere fixing of a piece of wax on paper, 
or the mere making of a scroll opposite 
the name of the maker of a due bill, with- 
out more, will convert it into a deed with 
all its solemn privileges, the temptation 
to fraudulently affix such a seal to re- 
suscitate a legally dead instrument, or to 
make it prove itself by its antiquity, will 
certainly be very great. One would have 
nothing to do but wet with his tongue 
one of the paper seals sold by the box 
for a few cents by the stationers, and 
affix it without the scratch of a pen, 
upon some old promissory note, paid and 
forgotten a dozen years ago, and twice 
barred by the statute of limitations, to 
bring it again into full Hfe. This could 
be done with impunity when the maker 
was dead, but if the law, as I apprehend 
it does, requires some evidence, either 
upon the paper itself, or aliunde, that the 
parties intended it as a deed, then such 
frauds could not be perpetrated. 

There is still another view to be taken 
of the case. By the practice of the courts, 
oyer is not allowed of the original writ, 
and the variance between it and the dec- 
laration can no longer be pleaded. The 
summons is only regarded as the process 
by which the defendant is brought into 



court. When once in court the plaintiff 
may declare in any form, regardless of 
the form of the writ. A summons may 
issue in case, and the declaration be in 
ejectment. The only possible mode of 
taking advantage of the variance would 
be to crave oyer of the writ, and plead 
the variance in abatement. This was 
formerly permitted, but, as the practice 
of the English courts stood at the period 
of our Revolution, and as it has been fol- 
lowed in our courts, oyer of the writ was 
and is refused, and advantage could not 
be taken of the difference between the 
writ and subsequent proceedings. See i 
Ch. PI. (old ed.) 244, 252, 253; Over- 
seers V. Bumm, 12 S. & R., 295; EHll- 
man v. Shultz, 5 S. & R. 35. It must 
follow that if the writ cannot be looked 
at to discover a variance between it and 
the declaration, it cannot be examined to 
prove the same between it and the copy 
sued upon. 

Judgment for plaintiff. 



Husband and wife — Pozver of attor- 
ney. — A power of attorney from a wife 
to her hus.band to act for her in the set- 
tlement of an estate shouW be properly 
acknowledged as in the form required 
by the Act in reference to real estate.— 
Dampfs Appeal, 13 Lancaster Bar 86. 

Justice of the Peace — Appeal from— 
Execution, — If an appeal from a judg- 
ment of a Justice of the Peace has not 
been entered in the Common Pleas, the 
Justice may issue execution, without a 
certificate from the Prothonotary that 
the appeal has not been entered. — Car- 
penter V. Mills, (Schuylkill C. P.) 2 
Schuylkill Legal Record 162. 

Receiver — Action by. — Where a re- 
ceiver of a corporation sells goods or 
parts with property in his possession, the 
action to recover the price or value there- 
of should be in the name of the receiver. 
— Philadelphia & Reading Coal and 
Iron Co. V. Schada, (Phila. C. P.) 3^ 
Legal Intel. 392. 



Digitized by 



Google 



YORK LEGAL RECORD. 



141 



YORK LEGAL RECORD. 



Vol. II. THURSDAY, NOV. 10. r88i. Nos. 35-36. 



COMMON PLEAS. 



.Flynn et ux. v. Metzgar. 

Husband and Wife — Separate property 
of wife — Assignment, 

p. botight a tract of land for S500, paying $100 
cash, and giving a judgment note tor the balance of 
the purchase money. One year afterwards by assign- 
ment on the back of the deed, he assigned the prop- 
erty to his wife, the assignment reciting a considera- 
tion of $500, but no money passing bet • een t^-c car- 
ties at the time. This assignment as will as the a^cd 
was never recorded. At the time of the alignment 
the husband's indebtedness exclusive of the u^ipaid 
portion of the purchase money, amounted to $4.82. 
Various payments were made on the balance due 01 
the property bv husband and wife, until finally the 
amount was reduced to $140.50, for which a mor gage 
was given. The property was assessed in the name 
of the husband at times, and at other times in the 
name of the wife, and some of the taxes were paid 
by the wife. By representing the property to be his, 
r. obtained credit, and the premises were eventually 
sold upon judgments obtained for his indebtedness. 
In an action of ejectment brought by the wife agains 
the SherifTs vendee. Held, that as the Referee found 
as a fact that the wife's money was not used in the 
purchase of the property, she was not entitled to re- 
cover on the ground of a resulting trust. 

A husband may make a voluntary assignment of all 
his estate unto nis wife, if such assignment is not 
intended as a fraud upon existing or prospective cr*.di' 
tors. 

If the payments for the profjerty conveyed had been 
completed or secured at the time the assignment was 
made from F. to his wife, so that the property con- 
veyed to her would have been subject to the li n of 
the purchase money, or if the failure of such lien had 
been accounted for as the omission of those to whom 
the judgment note was given, the plaintiffs wouH 
have been entitled to recover even though she fa.l d 
to have it recorded (there bein^ no evidence that she 
uoncealed the fact of the assignment, and notwith- 
standing his fraudulent representation 8ubs:quently 
as to the ownership of the property. 

There being no evidence of such completion or se- 
curity of payments, the assignment to the wife wa^ 
invalid, and the husband's representations become evi- 
dence for the purpose of showing the fraudulent 
means resorted to to complete a ti*le which could only 
stand against the husband's creditors when honestly 
established. 

Exceptions to Referee's report. 

The report of the Referee is as fol- 
lows: 

This is an ejectment for a tract of land 
containing four acres, situate in Carroll 
township, York county, Pennsylvania, 
described in the writ, the possession of 
which is, and was at the impetration of 
the writ, in John B. Metzgar, the defend- 
ant ; and the title and right to the posses- 
sion of which the plaintiffs claim to be in 
Margaret J. W. Flynn (otherwise and 
usually called Jennie Flynn) one of the 
plaintiffs. 



The Referee finds the following facts : 
James Flynn was married to Margaret J. 
W. McBride in October, 1869. On April 
I, 1872, Rebecca Swartz, Jacob Swartz 
and wife, and Reuben Swartz and wife, 
late widow and heirs of John Swartz, de- 
ceased, by deed of that date, conveyed 
the premises in dispute to James Flynn, 
aforesaid, in consideration of the sum 
of $500, of which he paid $100 on the de- 
livery of the deed, and for the balance of 
which, viz: $400, he executed his note 
with warrant of attorney to confess judg- 
ment. This note was not offered in evi- 
dence, and no evidence was offered to 
show whether or not judgment was en- 
tered upon it. On April i, 1873, by an 
assignment on the back of the deed from 
the Swartz*s, he assigned to his wife all 
his interest in the premises in dispute, 
which assignment was signed and sealed 
and acknowledged before Esq. Richey 
Clark, who signed the same as a subscrib- 
ing witness. The assignment recited a 
consideration of $500, but no money 
passed betwen the husband and wife at 
the time. James Flynn, his wife and her 
father, John McBride, were present at 
the Esq.'s office. There is no evidence 
in regard to the delivery of the assign- 
ment of the hu-sband to the wife, unless a 
presumption of delivery arises from 
Esq. Clark*s testimony that Flynn sign- 
ed, sealed and acknowledged the assign- 
ment in his presence, and from the as- 
signment itself. The deed and assign- 
ment were produced on the trial before 
the referee by Mr. McElroy, of counsel 
for the parties plaintiff. Neither the 
deed from the Swartz's, nor the assign- 
ment from Flynn to his wife, were ever 
recorded. 

Flynn and his family entered into pos- 
session of the premises in dispute on 
Mar. 31, 1872, and continued in posses- 
sion until dispossessed in October, 1880, 
by the sheriff's vendee, as hereafter stat- 
ed. From the date of the conveyance by 
the Swartz's up to April 25, 1878, pay- 
ments were made to them, or Esq. Clark, 
their agent, on account of the principal 
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and interest of the judgment note given 
for the purchase money, which payments 
aggregated $456. I5» Mrs. Flynn in per- 
son paid some, and the other payments 
were made by James Flynn. On Novem- 
ber I, 1879, Margaret J. W. Flynn, the 
plaintiff, and her husband, executed to 
Mrs. Rebecca Swartz their bond and 
mortgage for $140.50 the balance of the 
original purchase money judgment note 
then remaining unpaid ; said mortgage is 
still unpaid. On the first of April, A. D. 
1873, James Flynn was indebted to Geo. 
Lau in the sum of $4.82, and to the 
Swartzes in the amount of the then un- 
paid balance on the note given for the 
purchase money of the premises in dis- 
pute, and there is no legal evidence of 
any other indebtedness by him at that 
date. 

That on January 8, 1880, a judgment 
was entered in the Court of Common 
Pleas of York county, Elcock, Metzgar 
& Co., plaintiffs, v, James Flynn, defend- 
ant, for $69.80, on a transcript from the 
docket of Esq. Emmanuel Myers, J. P. 
This judgment was No. 92 January 
Term, 1880.— That on February 4, 1880, 
.a judgment was entered in said Court, 
H. C. Smyser, plaintiff, v. James Flynn, 
defendant, No. 195 January Term, 1880, 
$159.93, on a transcript from the docket 
of Esq. Myers, J. P. The note which 
was the foundation of the latter judg- 
ment was a judgment note given to the 
plaintiff, partly to secure him as accom- 
modation endorser on a note for $75 
drawn by James Flynn, and discounted 
at the Dillsburg Bank, and partly for a 
lumber bill due to Smyser by Flynn. 
Smyser was induced to endorse Flynn's 
note in bank, and accept the judgment 
note as security for that and his unpaid 
lumber bill, by Flynn's assertions that the 
property now in dispute was owned by 
him ; that he had the legal title and that 
he only owed on it two payments of $75 
each. Elcock, Metzgar & Co., were in- 
duced to grant Flynn the credits which 
ultimately resulted in the above judg- 



ment in their favor, by similar represen- 
tations made to them by him. 

On the above stated judgment of H. C. 
Smyser there was issued H. fa., No. 38 
April Term, 1880, on which the premises 
in dispute were levied and condemned as 
the property of James Flynn ; also vendi. 
exponas No. 58, April Term, 1880, on 
which the property in dispute was sold 
as the estate of James Flynn, to John B. 
Metzgar, for $50. At the time of the 
sheriff's sale, and before the premises in 
dispute were struck down, Mr. McElroy, 
as counsel for Mrs. Flynn, read in the 
hearing of the bidders a notice to the ef- 
fect that the premises levied and offered 
for sale as the property of James Flynn 
was not his property but that it was the 
property of Mrs. Margaret J. W. Flynn, 
by virtue of an assignment to her by him, 
made April i, 1873, for a valuable con- 
sideration. The sheriff's deed to John 
B. Metzgar for the premises now in dis- 
pute was acknowledged in open Court on 
the fifteenth day of April, A. D., 1880. 
Under the summary proceedings author- 
ized by the acts of Assembly, Flynii and 
his wife and family were dispossessed of 
the premises in dispute by the sheriff's 
vendee in October, 1880, and brought 
this action to recover possession. 

That the premises in dispute were as- 
sessed in 1873 ii^ the name of Mrs. Flpn, 
in 1874 in the name of Jas. Flynn, and in 
1876, 1877, 1878, 1879 and 1880 in the 
names of Jas. and Jennie Flynn. That 
Mrs. Flynn paid the taxes for the year 
1873, 1874, 1875, 1876, 1877, 1878 and 
1880, but there is no evidence in the case 
to show from what source she derived 
the moneys used at paying said taxes. 
On April i, 1873, ^^^re was paid to Esq. 
Clark, on account of the Swartz purchase 
money judgment note, $35.00; but by 
whom paid is not in evidence. On March 
31, 1876, the day that Flynn got the sum 
of $75 out of the Dillsburg Bank on 
Smyser*s endorsement, he paid Esq. 
Clark $75 on account of the Swartz pur- 
chase money judgment note. 

With some hesitation the referee de- 
cides that the evidence adduced on be- 
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half of plaintiffs is insufficient to rebut 
the legal presumption that the money 
used to pay for the premises in dispute 
was the money of the husband and not 
that of the wife, and that that presump- 
tion remains unaffected by the plaintiff*s 
evidence. A wife claiming real or per- 
sonal property as against her husband's 
creditors, is held to a larger measure of 
proof that her money, derived from an- 
other source than her husband, paid for 
it, than one occupying any other relation. 
''Rigid proof," "clear and satisfactory 
evidence," "clear and full proof" and in 
one case "clear and unequivocal evi- 
dence," are the terms used in the decided 
cases to characterize the measure of 
proof exacted from a married woman so 
claiming. 

Mrs. Flynn's testimony that she earned 
by sewing and mantua-making $300 be- 
fore her marriage is unsupported by that 
of any other witness. Her father who 
was called as a witness in regard to other 
matters was not asked as to that. The 
story is inherently improbable, that a 
young girl only 13 years of age when she 
commenced work for herself could ac- 
cumulate such a sum in such a way. The 
'circumstances of the McBride family, 
who were in extreme poverty, compelled 
to borrow $14, at a period after the 
daughter had been engaged in this very 
business for several years, in order to 
procure the rental of a house, seems to 
throw great doubt on the story and espe- 
cially on the allegation, that the father 
advanced his daughter a considerable 
sum of money. And her inability in her 
first cross-examination, to give the time 
of her birth, the time of her marriage, or 
her age when married seems to the re- 
feree to render the evidence she gave ad- 
ditionally doubtful, and to deprive it of 
that "clear and satisfactory" character 
required in such a case as this. The re- 
feree therefore — though with consider- 
able hesitation — finds as a fact that the 
money paid by the Flynn's for the pur- 
chase of the premises in dispute was that 
of the husband. 



The contention on behalf of the plain- 
tiffs was: 

1st. That the wife's money was used in 
paying for the premises in dispute, and 
that therefore, even without the hus- 
band's assignment there was a resulting 
trust for the wife as against the subse- 
quent judgment creditors of the hus-band 
which she can enforce in this action. 

2nd. That the wife's money having 
been used by the husband in paying for 
this property, his assignment to her made 
in April 18, 1873, was not merely volun- 
tary but was for a valuable consideration 
and is good against subsequent creditors 
and that she is not estopped by the non- 
recording of her assignment. 

3rd. That the assignment by her hus- 
band to her was a reasonable provision 
for her and is good against his subse- 
quent creditors, and that the non-record- 
ing of her assignment does not stop her. 

The first and second propositions of 
the plaintiffs above stated fail with the 
referee's decision, that the evidence is in- 
sufficient to establis-h the fact that the 
wife's money went into the purchase of 
the premises in dispute. 

The third proposition in the referee's 
opinion is ruled against her by the case 
of Coates v. Gerlach, 8 Wright 43- The 
assignment by the husfband to the wife 
directly, without the intervention of a 
trustee, is void at law. It will be sus- 
tained in equity, when no more than a 
suitable provision for her and not in 
fraud of his creditors, but a conveyance 
to the wife which denudes him of all his 
property is much more than a suitable 
provision ; and it will not be sustained in 
equity against those who have been mis- 
led by her laches. In this case the as- 
signment by Flynn to his wife was of all 
•his property, and the very judgment on 
which the premises in dispute were sold 
to the defendant arose out of a false 
credit obtained by Flynn by reason of his 
apparent ownership of the premises. 

The referee finds that the plaintiffs 
are not entitled to recover from the de- 
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fendant the premises in dispute, describ- 
ed in plaintiff's writ and that the plain- 
tiffs pay the costs of suits. 

JAMES W. LATLMER, 

Referee. 

To this report, exceptions were filed 
on behalf of the plaintiffs. 

G. IV. McElroy for plaintiffs. 

G. W. Heiges and IV, C. Chapman for 
defendant. 

October i8, 1881. Wickes, A. L. J. 
When the learned referee determined un- 
der the evidence submitted to him, that it 
was the husband's money and not the 
wife's which paid for the property in dis- 
pute, he virtually ended this controversy. 

That he arrived at that conclusion with 
"hesitation" or **reluctance," does not 
impair its effect in a case like this, when 
the wife is bound to establish her claim 
by "clear and satisfactory" evidence. To 
doubt seriously in such a case is to de- 
cide, and in carefully reading the evi- 
dence returned by the referee, we are not 
prepared to say that he committed any 
error in this regard. 

This disposes of so much of the plain- 
tiffs' case as proceeds upon the ground 
that as the wife's money was paid for the 
premises, it was held subject to a result- 
ing trust in her favor, and that the hus- 
band's subsequent assignment of it to 
her was for a valuable consideration and 
hence good as against subsequent credi- 
tors. But according to the referee's re- 
port, for the plaintiffs seem to have sub- 
mitted no points, the property was claim- 
ed upon the further ground, "that the 
assignment by her husband to her was a 
reasonable provision for her and is good 
against his subsequent creditors, and that 
the non-recording of her assignment does 
not estop her." 

The referee decides this proposition 
against the plaintiffs upon the authority 
of Coates v. Gerlach, 8 Wright 43. But 
that case can no longer be cited in the 
broad sense in which it is here invoked I 



It decides "that a husband may make 
a gift to his wife or a settlment upon her 
without the intervention of a trustee, 
which equity will sustain, if it be no more 
than a reasonable provision for her, pro- 
portioned to his circumstances, and not 
hurtful to his creditors ; but a conveyance 
which denudes a husband of all or the 
greater part of his property, is much 
more than a reasonable provision for a 
wife." 

The qualification that the settlement 
must be a reasonable provision for the 
wife, and only proportioned to the cir- 
cumstances of the husband, continued to 
be cited with approval by the Supreme 
Court in Townsend v. Maynard, 9 
Wright 198, in Larkin v. McMullin, 13 
Wright 34, in Ammon's Appeal, 13 P. F. 
Smith 289, and perhaps in other cases, 
until, w'hat seemed to be settled law, was 
again carefully considered in Conley v. 
Bently, 6 Norris 47. 

In the latter case, Mr. Justice Wood- 
ward traces the doctrine as employed in 
the decisions cited to the opinion of Mr. 
Justice Thompson in Hinde's Lessee v. 
Longworth, 11 Wheaton 199, and in 
commenting upon it, and upon Coates v: 
Garlach, the very case reHed upon, the 
Judge delivering the opinion says, **but 
the vital question must always be wheth- 
er creditors existing or prospective are to 
be endangered. The amount of the gift, 
or the value of the property settled, as 
proportioned to the donor or settler's 
whole estate, is an element to enter into 
the consideration of the design and pur- 
pose of a particular transaction. Exces- 
siveness in amount or value would not 
be enough alone to create the implication 
of an intended fraud. In Nippe's Ap- 
peal, 25 P. F. Smith 472, when a hus- 
band made a voluntary conveyance to his 
wife of land subject to a lien for pur- 
chase money, it was held' that the lien 
was not such a debt as would render the 
conveyance void as to subsequent credi- 
tors, and that there being no evidence of 
a fraudulent purpose, the fact that it was 
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all the property the husband owned was 
immaterial." 

Whether it is wise or unwise to de- 
part from the old equity rule which 
forms the qualification in Coates v. Ger- 
lach, and kindred cases, is not a question 
for us to determine. It is evidently the 
purpose of the Supreme Court to take 
husband and wife out of what they call 
"judicial leading strings," (Harlan v, 
Maglaughlin, 9 W. N. C. 356) and with- 
out regard to the form of the settlement, 
to inquire only into the good faith which 
characterizes the transaction in its rela- 
tion to the existing or subsequent cred- 
itors of the husband. 

The referee has found in this case that 
at the time Flynn assigned the property 
in controversy to his wife, he was not 
indebted, save in an amount so small as 
not to be entitled to consideration, even 
if a subsequent creditor could take ad- 
vantage of it. Nor is it shown that it 
was his purpose at the time the assign- 
ment was executed to hinder, delay, or 
defraud subsequent creditors. Nor would 
the fact that the wife failed to record the 
assignment be such laches on her part as 
would estop her from asserting her title 
against a judgment creditor of her hus- 
band; Morris z\ Zeigler, 21 P. F. Smith 
450; it not appearing that she concealed 
the transaction for the purpose of mis- 
leading his creditors, as was the case in 
Coates V. Gerlach. Nor would the hus- 
band's misrepresentations as to the own- 
ership of the property operate to divest 
her title in favor of his creditors, if the 
transaction was otherwise honest and 
fair. 

The referee's finding under the facts 
of this case could not be sustained upon 
either or all of these grounds, if the 
payments for the property conveyed had 
been completed or secured at the time the 
assignment was executed. Even had it 
been subject to a judgment for purchase 
money, Nippe's Appeal, supra; or of a 
mortgage, William v. Davis, 19 P. F. 
Smith 21 ; or if he had borrowed a por- 



tion of the purchase money at the time 
of the execution of the assignment; if 
the person from whom he borrowed the 
money had knowledge of the transfer, it 
would not aflFect the validity of the wife's 
title. But how stands this case. The 
deed to Flynn was executed and deliv- 
ered April 1, 1872, when $100 of the 
purchase money was paid, leaving a bal- 
ance of $400, for which he executed a 
note with warrant of attorney to confess 
judgment. Had judgment been en- 
tered upon this note, and the property 
conveyed subject to the lien, or the fail- 
ure to enter it explained as the omission 
of those to whom it was given and Flynn 
and wife in no sense responsible for it, 
it is difficult to understand why, under 
the facts found by the referee and the 
authority of Nippe's Appeal, the convey- 
ance to the wife would not stand against 
her husband's creditors. 

But the judgment note was not offered 
in evidence, nor was the judgment en- 
tered upon it produced, nor was proof 
made that it continued to be part of the 
contract between the parties. I find in 
the notes of evidence returned by the 
referee that Reuben Swartz, a witness 
and one of the grantors in the deed to 
Flynn, was asked whether a "judgment 
oflFered in evidence for $400, with inter- 
est, in favor of your brother Jacob, was 
taken as part of the purchase money of 
the premises in dispute?" He replied 
that it was. But the referee reports that 
the judgment note for $400, "was not of- 
fered in evidence and no evidence was 
oflFered to show whether or not judgment 
was entered upon it." Nor was it pre- 
tended at the full and elaborate argu- 
ment of the exceptions to this report, 
that there was any such judgment in ex- 
istence. Surely we cannot infer or as- 
sume all that is necessary to bring this 
case within the ruling in Nippe's Appeal, 
when those who have conducted it have 
left us so completely in the dark, show- 
ing only that later, viz: in 1879, a mort- 
gage was executed by Flynn and wife 
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for the then unpaid balance of the pur- 
chase money, which looks as if the judg- 
ment note had been abandoned by the 
parties to it. 

As the evidence stands then, the prop- 
erty remains unpaid for and the future 
payments unsecured, when on April ist, 
1873, the husband executed the assign- 
ment to his wife. 

Subsequent to that time, sums of mo- 
ney were paid on account of the purchase 
money ; at one time $35, at another time 
$75. Taxes also were paid — sometimes 
by Flynn; sometimes by his wife. But 
where the money came from is accord- 
ing to the referee's report unaccounted 
for, and the law presumes was the hus- 
band's. Indeed, the finding of the ref- 
eree before referred to, that it was the 
husbands money and not the wife's, 
which erirtered into this purchase, pre- 
cludes all further inquiry into that fact. 
We have then the husband and wife oc- 
cupying the property so assigned, paying 
for it from time to time as the money 
was borrowed or earned, and partly pay- 
ing with the very money for which the 
judgment was entered, and upon which 
the property was sold. The fraudulent 
misrepresentations of the husband as to 
the ownership of the property, now be- 
come important — not to defeat a title 
good at the time it was made, but to 
show the fraudulent means resorted to, 
to complete a tkle which could only 
stand against the husband's creditors 
when honestly established. 

Said the Supreme Court in Thompson 
r. Thompson, i Norris 380, "if the plain- 
tiff lent his money with full knowledge 
that the deed had been executed to Wm. 
Thompson, the land in her hands could 
not be made liable for the debt her hus- 
band had incurred in consequence of his 
subsequent inability to pay. The loan 
was to the husband, and if the plaintiff 
knew he had no title, it was upon his per- 
sonal credit, and not on the credit of the 
property. On the other hand, if the 



money was lent in ignorance of the true 
nature of the transaction and in the be- 
lief on the plaintiff'*s part that the deed of 
Wilson and his wife had been made to 
George Thompson, he had the right to 
persue the law. To permit the wife to 
hold it, relieved from a claim for a por- 
tion still due and unpaid of the original 
purchase money, which the plaintiff had 
advanced under a mistake in regard to 
the ownership, would be the sanction of a 
fraud." 

And again in Cowley v. Bentley supra, 
p. 45, the court say, "if the fourth point 
was based on the theory that payments 
were made while the contracts were run- 
ning, out of the common earnings of the 
husband and wife, it is difficult to see 
why established principles would not re- 
quire that the sole ownership should be 
vested in the husjband." 

W^ think, therefore the referee arrived 
at a proper conclusion in this case, al- 
though his finding, upon the proposition 
discussed in this opinion, was based upon 
a principle which can no longer be sus- 
tained. 

In regard to «the summary proceedings 
to dispossess the plaintiffs, resorted to in 
this case under the act of 1836, i Purdon 
660, we are asked to set aside the ref- 
eree's report, reinstate the wife, and com- 
pel the defendant to bring his action of 
ejectment in the usual way. But the act 
provides a method by which the person 
in possession of the premises may retain 
the same until his or her alleged title is 
tested in ejectment. She failed to per- 
sue her remedy under the act, and we 
think musit be treated as having waived 
it, at all events we have no power to re- 
instate her, and her application has the 
less merit, because of the view we have 
taken of the question of laws involved in 
the case. For the reason set forth in this 
opinion we dismiss the exceptions, con- 
firm the referee's report and enter judg- 
ment thereon. 
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C p. of Schuylkill County. 

In re Helping Hand Manuige Association. 

Charter — Marriage Associations, 

A charter of a beneficial association must name its 
place of transacting business. 

The advertisement must set forth when the cliarter 
will be presented to the Court for approval. 

A charter of an intended corporation must be sign- 
ed by at least five of its members. 

A charter to a marriage insurance company will be 
refused as against public policy. 

Application for a charter. 

Pershing, P. J. The signers to this 
application state that they have associat- 
ed themselves for "the maintenance of a 
society for beneficial and protective pur- 
poses to its members from funds collect- 
ed therein." This is one 6? the objects 
included in class first (Act of 1874, Sec. 
2, P. L. 73), for wbich corporate powers 
may be granted. These beneficial and 
protective purposes, as set forth in the 
application, are "mutual assistance to 
both male and female persons at times 
when they marry, said mutual assistance 
is to be made by each, who holds a certi- 
ficate of membership paying a certain 
specified sum to the one marrying. 

Who may be members of, and what 
shall constitute the qualifications for 
membership in this organization, are no- 
where more distinctly stated than in the 
above paragraph. It is a mere inference 
that the "male and female persons" to 
be assisted are first to become members 
of the Association. Nor does it appear 
in what way the "certain specified sum" 
is to be raised. Whatever means are em- 
ployed for the purpose of raising funds 
the Court should be satisfied that they 
are such as can be legally sanctioned. 

The clause designaiting the place of 
business of the proposed corporation, 
viz.: "In Reiner City, Pa., and in such 
other places as shall be determined upon 
by the officers," we think objectionable. 
The act requires that the certificate 
"shall set forth," inter alia, the name of 
the corporation; the place or places 
where its business is to be transacted; 

K— Vol. II. 



the amount of its capital stock, if any, 
and the number and par value of the 
shares into which it is divided. As we 
understand this, the requirements that 
the place of business "shall be set forth" 
means that they must be named. Follow- 
ing the names of the six persons who 
have formed this association is added, 
"No capital stock subscribed by any of 
the above," and this is all that throws 
any Hght on the character of this asso- 
ciation as a stock or mutual company. 
In two of the papers in which this appli- 
cation was advertased no date is named 
on which it will be presented to the 
Court, and this we regard as an omission 
of some importance. On another ground 
however, we are compelled to refuse a 
charter on this application. The third 
section of the corporation act of 1874 
provides that the charter of an intended 
corporation must be subscribed by five or 
more persons, three of whom at least 
must be citizens of this Commonwealth, 
and shall set forth, &c. It is a fatal de- 
fect in the application before us that it is 
subscribed by but three persons, viz.: J. 
A. Horn, J. M. Evans and Thomas 
Evans. It was decided in Rhoads v. The 
Hoernerstown B. & S. Association, i 
Norris, 180 that a charter granted by 
the Court of Common Pleas, on a peti- 
tion signed by a less number of persons 
than required by the statute, conferred 
no corporate powers. 

I would not however grant this charter 
if all the foregoing objections were re- 
moved out of the way. By the terms of 
the statute all applications for incorpora- 
tion must be presented to a law judge, 
who is required to peruse and examine 
the instrument, and if, among other 
things, it "shall appear to be lawful and 
not injurious to the community" he shall 
approve the charter. Now, at the time 
when the Legislature authortzed corpor- 
ate powers to be granted for the "main- 
tenance of a society for beneficial or pro- 
tective purposes to its members from 
funds collected therein," these marriage 
insurance companies had no existence, 
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and it did not errter into the mind of any 
one that such organizations would ever 
arise and claim the right to operate un- 
der this clause of the statute. Anything 
which induces parties to enter into the 
marriage relation through mercenary 
considerations str'ikes at the very foun- 
dation of himran society and is neces- 
sarily injurious to the community. The 
very large number of divorces annually 
granted by the Courts of the several 
states, has justly excited the alarm of 
thinking men of all classes. It does not 
require the ken of a prophet to foresee 
that the granting of corporate rights to 
associations for the purpose set forth in 
this application will largely increase the 
divorce business of the Courts, and thus 
swell to a flood the stream of demoraliz- 
ation in this particular which already 
exists. On this question I am glad to 
range myself with those judges who 
have refused to grant charters to these 
so-called marriage associations. I con- 
cur with Judge Henderson when he de- 
clares that the contract for marriage is 
degraded when any other consideration 
enters into it than that of mutual love 
and affection; that neither the wants of 
the community, the good of society, or 
the welfare of the individual requires the 
incorporation of marriage insurance 
companies. The application for charter 

is refused. 

■ » ■ 

Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases,) 

Criminal law — Sunday — Master and 
Senvnt. — The owner of a store who per- 
mits his clerk to sell for him on the 
Lord's day, commonly called Sunday, as 
well as the clerk, is liable to the penalty 
imposed by the Act of Assembly of April 
22, 1794, and its supplements. — Seaman 
V. Com., 12 Pittsiburgh Legal Journal 95. 

Interest Coupon — Nature of, — An in- 
terest coupon detached from the bond on 
which it was issued is but an incident 
and part of the bond itself. 



It is analogous to a promissory note, 
not to a check or bill of exchange. 

There is no obligation on the holder to 
present it for payment at once on its ma- 
turity. 

The banking house at which it is made 
payable is the agent of its maker, and the 
holder cannot lose by the insolvency of 
such bank. — IVilliamsport Gas Co., v. 
Pinkerton, i Chester County Reports 
231. 

Judgment — Assignment as collateral- 
Surety. — A assigned to B a judgment, 
held by 'him against D, as collateral secu- 
rity for a debt due to B by C upon an 
agreement in writing. Subsequently C, 
having failed to pay the debt according 
to the terms of his agreement, entered 
into a second agreement with B under 
which he executed a mortgage to B for 
the larger part of the debt. D, having 
made an assignment for the benefit of 
creditors, settled with A by giving him 
another judgment which was to be void 
if B's claim to the first judgment was 
held to be still good. Upon a sci. fa. by 
B to continue the lien of tfte first judg- 
ment, Held, ist, That as the original 
debt was found by the jury to be includ- 
ed in the mortgage given under the sub- 
sequent agreement, A was entitled to a 
return of his judgment, and the verdict 
was properly for the defendant. 2nd, 
That B, knowing A to be the mere sur- 
ety of C, by extending C*s time discharg- 
ed the surety. — Balfour v. Brown, (Del- 
aware C. P.) I Delaware County Re- 
ports 129. 

Personal property — Delivery of pos- 
session — Parent and child. — A father 
sold his daughter a mare. They reside*! 
together on his farm, and there was no 
apparent change of ownership in the an- 
imal. Held, that the unity of residence 
made requisite a more notorious deliv- 
ery, and the offspring of the mare could 
be levied on under an execution against 
the father. It is not error under such 
circumstances for the court 'o *ake tlie 
case from the jury. — Croivlcy v. In*in. 
\2 Pittsburgh Legal Journal 94. 
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Vol. IL TIIURSDAV. NOV. 17, 1881. No. 37. 



ORPHANS' COURT. 



Broughei's Estate. 

Will — Construction of — Life Estate- 
*What is Icftr 

A testator directed that his children uerc "to have 
share and share alike v. e. equally." Afttrx^arJs he 
provided that "all of what is leit of Mary A. Brough- 
er's legacy now inter-married with GtorKC Mummert, 
after her death to fall back to said Mary A. Brough- 
er's brothers and sisters, or their heirs. Held, that 
Mary took a fee simple, and not mtrely a life estate. 

Exceptions to Auditor's report. 

The report of the auditor, Horace 
Keesey, relating to the question involved 
in this case, is as follows : 

The testator in his will bequeaths all 
his e'^iate, after the payment of his debts 
and funeral expenses as follows, to wit : 

Third — All my children to have share 
and share alike v. e. equally, except $ioo, 
shall be deducted from the legacy of 
Elizabeth Brougher, intermarried with 
Absalom Rentzel, and given to my 
granddaughter Henrietta Rentzel, 
daughter of Sarah Brougher, who was 
intermarried with Henry Rentzel, but is 
now intermarried with Michael Hoff- 
man. — (Said Henrietta Rentzel who was 
of late intermarried with Amos Chron- 
ister). 

Fourth — All of what is left of Mary 
A. Brougher's legacy now intermarried 
with George Mummert, after her dtath 
to fall back to said Mary A. Broughers 
brothers and sisters or their heirs. 

Your auditor, therefore, in accordance 
with said sections, has deducted $100.00 
from the share of Elizabeth Rentzel and 
awarded it to Henrietta Rentzel, now 
Chronister and awarded the share of 
Mary A. Mummert, to her, upon gfiving 
such bond as the Orphans' Court of 
York county may direct. 

To this report the following excep- 
tion was filed: 

The auditor erred in awarding to 
Mary A. Mummert, her share out of 
testator's estate of $861.81 1-3, only upon 



her giving bond as the Orphans' Court 
may direct, and in not awarding said 
sum to her absolutely and uncondition- 
ally. 

£. W, Spangler for exceptions. 

October 18, 1881. Wickes, A. L. J. 
I The testator provided that all his chil- 
I dren should have '*share arrd share alike, 
I v. e. equally," but subsequently, in the 
! fourth clause of the wiU, he .provides that 
**all of what is left of Mary A. Brough- 
er's legacy, (she being one of his chil- 
dren) now intermarried With George 
Mummert, after her death to fall back 
to said Mary A. Brougher's brothers and 
sisters or their heirs." 

The auditor awarded to Mary A. 
Mummert her share "upon her giving 
such bond as the Orphans' Court may di- 
rect." 

The language of the testator evidently 
contemplates that his daughter shall have 
the right to use the whole or any part of 
the bequest to her during her life, as it is 
only "what is left," that is to "fall back." 
Such language has always been held to 
create an absolute interest and not a life 
estate; i Jarman on Wills 653; Pen- 
nock's Estate, 8 Harris 268; Cox v. 
Roger, 27 P. F. Smith 160; Church v. 
Distrow, 2 P. F. Smith 219. 

The auditor erred in supposing that 
only a life estate was given the except- 
ant; he should have awarded it to her 
absolutely. 

With this modification we confirm the 

report. 

■ # ■ 

COMMON PLEAS. 



C. p. of 



Lackawanna County. 
Evans v. Ives. 

Arbitrators — Married or single zcoman 
may be. 

Plaintiff entered his rule to arbitrate. Upon the 
day fixed for choosing arbitrators the defendant fail- 
ed to appear, although notice had been served upon 
him as the law required; whereupon the prothonotary 
fixed the number of arbitrators at three, and named a 
single woman as one. — After the service of the second 
rule, two of the arbitrators met, but the female arbi- 
trator failed to appear; whereupon the arbitrators ap- 
pointed a marriea woman in her place. The case 
then proceeded to an award in favor of the pla'intiff: 
whereupon the defendant moved to set aside the 
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award, because of the appointment of a marritd or 
single woman as arbitrator. Held, that there is noth- 
ing in the Act of 1846 which prevents a married or 
from beins[ an arbitrator; and that such 



appointment is not suffiaent ground for setting aside 
the 



single woman 

K>intmen 

award. 

Rule to set aside award of arbitrators. 

Handley. p. J. The novel and very 
interesting question raised by this rule 
was submitted for our opinion during the 
last sitting of the court. From the facts 
agreed upon, it seems that the plaintiff 
entered his rule to arbitrate, and served 
the same upon the defendant, who failed 
to appear at the time and place fixed for 
choosing the arbitrators; whereupon, in 
pursuance of the fourteenth section of 
the act of 1836, three arbitrators were 
duly appointed. One of the arbitrators 
thus appointed was a single gentlewo- 
man by the name of Mary Howell. At 
the meeting of the arbitrators Miss How- 
ell failed to appear, but thereafter pro- 
ceedings were had as follows, viz: 

"Now, July 1st, 1881, John Runk and 
E. C. Newcomb, two of the arbitrators 
named, met at the time and place men- 
tioned in the rule. Plaintiff appears by 
counsel ; defendant in default. Due proof 
of service of the rule on Mary Howell, 
the absent arbitrator, having been made, 
the arbitrators present duly appointed 
Mrs. Alice M. Winton arbitrator to act 
in the place and stead of Miss Mary 
Howell, the absent arbitrator; and the 
arbitrators having been duly sworn, due 
proof of the service of this rule on the 
defendant by his acceptance hereon being 
made, after hearing plaintiff's proofs 
and allegations, do award in favor of 
the plaintiff," etc. 

It was therefore agreed that if the 
court be of the opinion that in the ab- 
sence of the defendant a woman could 
legally be appointed as an arbitrator, 
and upon her non-appearance at the 
meeting of the other two arbitrators, her 
place could be supplied by the appoint- 
ment of a married woman as arbitrator, 
then the rule to be discharged ; otherwise 
to be made absolute. 

Counsel for the plaintiff contends that 
nowhere in the act of 1836 does it appear 



that men shall be appointed arbitrators, 
and hence a woman may be an arbitrator. 
He also contends that the prothonotary, 
in the absence of one of the parties aft 
the time fixed for choosing arbitrators, is 
only required to nominate a suitable and 
disinterested person. In thas connection 
he cites the cases of Withers v, Haines, 
2 Barr 437, and Steel v, Herrington, i 
Grant 442, to show that the prothono- 
tary, while aotdng under his oath of ot- 
fice, is presumed to have performed his 
duty according to law. He further con- 
tends that the defendant does not allege 
that the female arbitrator was "unsuit- 
able," or "interested;" nor is there any 
allegation of "misbehavior," or "corrup- 
tion," or of "undue influence," in procur- 
ing the award. • 

From all this it can be seen that coun- 
sel for the plaintiff rests his case upon 
the construction to be placed upon the 
act of 1836. 

Counsel for the rule failed to present 
any brief, and hence the burden was 
placed upon our shoulders to ascertain 
whether a gentlewoman, married or sin- 
gle, may or may not be appointed an ar- 
brtrator. 

Proceedings before arbitrators we find 
to be a part of the common law of Eng- 
land for many centuries. In FitzheAert's 
Abridgment, page 43, edition of 1577, 
we find this subject discussed. The first 
act of Parldameut we find on the ques- 
tion of submitting cases to arbitrators is 
WilHam III, chapter 15, which went into 
force on the nth day of May, 1698. In 
this statute it is provided that contro- 
versies may be submitted to "any person 
or persons" as arbitrators; 3 Evans' 
Statutes 360. 

We have no hesitation in saying that 
the framers of the act of 1836 used the 
word "person" in that statute the same 
as it was used in the statute of William. 
If we are correct here, then our road is 
clear in this matter. The reading on this 
statute is, that neither natural or legal 
disabilities hinder any one from being an 
arbitrator; i Read. St. 103. 
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Lord Bacon says that arbitrators are 
persons indifferently chosen to determine 
the martter in controversy, and then adds : 
"-that infants, persons excommunicated, 
outlawed, etc., may be arbitrators, for 
every person must use his own discretion 
in the. choice of his judges." i Bacon's 
Abr. 317; 5 Viner's Abr. 41. 

In the case of Matthew v. Ollerton, 4 
Mod. 226, a man took a horse from a 
bishop. The archbishop brought his ac- 
tion, and the defendant agreed to submit 
the same to the bishop as arbitrator. The 
bishop decided in his own favor ; where- 
upon the defendant moved to set aside 
the award, because the bishop was inter- 
ested in the case ; but Lord Hale refused, 
after argument, for the reason tliat the 
defendant had selected his judge to de- 
cide his case. 

The defendant in that case evidently 
overlooked the fact that the bishops of 
modern times make wills, while the apos- 
tles did not. Had the defendant given 
this subject the least thought, he certain- 
ly would not have made the plaintiff in 
the case sole arbitrator to decide bis case. 

The Roman kw expressly provided 
that rf a man be constituted arbitrator in 
a dispute to which he is a party, he can- 
not pronounce an award; Kyd's award 
71. 

The Roman law in this respect corres- 
ponds with the fifth paragraph of the 
fortieth section of the act of 1836; but 
the first paragraph of the same section is 
in strict accordance with the decisions at 
common law. In the first paragraph of 
the fortieth section it is expressly provid- 
ed that the parties may select any one 
person whom they shall concur in choos- 
ing ; I Purd. Dig. 82, § 40. 

In West's Symboliography, 163, it is 
sard that a married woman cannot be ar- 
bitrator. This, however, is the rule of 
the civil law. Justinian says that it is 
contrary to the proper character of the 
sex to allow women to intermeddle with 
the office of judge; Kyd's award, 71; 



Wood's Civil Law, 327. In Kyd on 
Awards, 70-1, it is said that an unmar- 
ried woman may be an arbitrator. To 
I sustain this, the airthor cites the Duchess 
I of Suffolk Case, 8 E. 41 ; i Br. 37. In 
I 2 Peterdorf's Abr. 129, it is said that it 
, is no objection to an award that the ar- 
I bitrator is a married woman. 
j Gentlewomen have also held and exer- 
' cised judicial authority. Annie Countess 
of Pembroke, held the office of sheriff of 
Westmoreland, and exercised the duties 
thereof in person. At the. assizes of Ap- 
pelby, she sat with the judges on the 
bench. Hargr. Co. Lit. 326 ; 8 Bac. Abr. 
661. Her right to sit upon the bench, as 
a judge, will be fully understood when it 
is borne in mind the sheriffs, at that time, 
held court and exercised judicial power. 
Sheriffs had power to inquire of ail capi- 
tal offences and issue process and enforce 
the same. But this power -was afterwards 
restrained. By Magna Charta, chapter 
17, it was enacted "That no sheriff shall 
hold pleas of the crown ;" 8 Bacon's Abr. 
688. 

EUeanor was appointed Lord Keeper of 
England. It would seem from the his- 
tory of this noble woman, that she actu- 
ally performed the duties of Lord Chan- 
cellor in person. It is said of her that in 
the summer of 1235, King Henry ap- 
pointed her lady Keeper of the great seal. 
She accordingly held the office nearly a 
whole year, performing all the duties, as 
well judicial as ministerial ; she sat as 
judge in the Aula Regea. These sittings 
were, however, interrupted by the ac- 
couchment of the Judge when she was 
delivered of a daughter. After retiring 
from the bench, and the appointment of 
her successor, she was delivered of a boy, 
who afterwards became Edward I of 
England; i Campbell, L. L. Ch. 134-7. 
Without referring in any manner to Eve, 
the first arbitrator appointed in this 
world to decide the controversy about 
eating the fori)idden fruit, or to the man- 
ner Deborah judged Israel, we are clear- 
ly of t'he opinion that under the act of 
1836, a woman, married or single, may 
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be appointed arbitrator, and may act as 
such, and make a valid award. | 

Rule discharged. I 



c. p. of 



Chester County. 



Smith y. Morrison. 



Sheriff — Fees of — Poundage, 

The sherifiF is not entitled to poundage where the 
execution is staid. 

Amicable action in which James Y. 
Smith was plaintiff, and Wm. B. Morri- 
son, s'heriff of Chester county, was de- 
fendant, to determine the legality of cer- 
tain costs and charges claimed by the 
said defendant in his official capacity as 
sheriff, in the execution of a certain writ 
of Levari Facias sur Mortgage. The de- 
cision of the case was submitted to the 
court without the aid of a jury. The facts 
appear sufficiently in the opinion of the 
court. 

Butler, P. J. We find the following 
facts : 

Judgment having been oibtained 
against 'the plaintiff on a mortgage held 
by Gheen & Morgan, an execultion w^as 
issued and placed in the defendant's 
hands, as sheriff, and the property adver 
tised for sale. Afterwards the plaintiff 
induced Pyle & Brown to purchase the 
mortgage ,take a transfer and have the 
execution staid. To accomplish this, it 
became necessary to pay costs, and when 
the plaintiff, through his agent, Mr. Pyle, 
offered to do so, the defendant included 
in his bill, $34.28 "poundage," and .in- 
sisted on its payment. Unable to com- 
plete the arrangement for transfer and 
stay execution without, the plaintiff paid 
the $34.28 under protest. 

It seems clear that the sheriff was in 
error. He was not entitled to poundage. 
— The debt was not paid, — the judgment 
was not collected. Nothing was realized 
on the execution. It drove the plaintiff 
to find a purchaser for the mortgage, 
nothing more. If the money had been 
realized on <it, the lien of the mortgage 
would 'be gone. If "poundage" may be 
collected under these circumstances, the 



plaintiff may have it to pay several times 
on this debt. For the services actually 
rendered, — executing the writ, copies, 
mileage, advertising, hand bills, &c.,— he 
was entitled to be paid ; the fee bill fully 
provides for them. But the services for 
which "poundage" is provided — recover- 
ing and paying over money in satisfac- 
tion of process were not rendered and 
couM not be charged for. 

Judgment must be entered for tbe 
plaintiff for $34.28, with costs of suit. 



Abstracts of Recent Decisions. 



(Cases not othenvise designated are 
Supreme Court cases.) 

Judgment against a minor — Appeal.— 
When judgment is entered against a mi- 
nor, and there is nothing upon the record 
to show this fact, an appeal and not a 
certiorari is the proper remedy. — Miller 
V. McGrath, (Schuylkill C. P.) i Schuyl- 
kill Legal Record 94.* 

Judgment — Lien of — Possession of 
premises. — Where a town lot, upon 
which there are no buildings and which 
is not enclosed by a fence, is tilled and 
cultivated as a truck patch for the rais- 
ing of vegetables, and the like, by a pur- 
chaser whose deed is not recorded, such 
occupancy and use does not constitute 
the actual possession contemplated by the 
act of assembly of April 16, 1849, in re- 
gard to the lien of judgments. — Windlc 
V. Brown, (Chester C. P.) i Chester Co. 
Reports 294. 

Will — Duty of executor to defend— 
Costs. — ^The executor is not bound at all 
hazards to defend the will of his testator 
but he must support it, if at aH, as the 
agent and in the interest of those who are 
to be benefitted by his action. — Whitak- 
ers Estate, (Philadelphia O. C) 38 Le- 
gal Intelligencer 412. 

•Sec, however, Hoff v. Hoke ct al., i York Ucal 
Record 207. in which, four weeks after the rendition 
of the judgment, a certiorari was aUowed and «'t«<^ 
tion set aside, because of the infancy of two of the 
defendants. 
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Vol. U. THURSDAY, NOV. »4. «88i. No. 38. 



COMMON PLEAS. 



Shrewsbury Savings Institution y. Seits. 

Execution — Setting aside — Promise not 
to issue execution. 

The defendant in the execution applied to the Couit 
to set aside the execution because ot an alleged prom- 
ise made by the plaintiff to the defendant at the time 
the judgment bond was signed upon which the judg- 
ment was entered, that execution would not issue un- 
til the settlement of the assigned estate of a third 
party. In support of this application, he and his son 
testified that tnis promise was made by one of the 
directori^ once at the bank, in the presence of A., 
and again at the defendant s house, in the presence 
of B. This promise was denied by the director re- 
ferred to and by A. and B.. the alleged witnesses 
thereto. The bond contained the words 'Vithout stay 
of execution." and execution was issue before the 
time mentioned. Held, that there was not such "pre- 
cise and indubitable proof" as is necessary to sit 
aside the terms of the bond. 

Rule to set aside execution, &c. 

IV. C. Chapman for rule. 

Jas. W. Latimer, contra. 

WiCKES, A. L. J. We are asked to 
set aside the execution in this case, be- 
cause of an alleged promise, made by the 
plaintiff to the defendant at the time the 
judgment bond was signed, upon which 
the judgment was entered, that execution 
would not issue until the settlement of 
the assigned estate of Jacob S. Seitz. 

The bond itself is drawn "without stay 
of execution," and the rule of law re- 
quires very clear and precise evidence, 
that such a promise was made as an in- 
ducement to sign the instrument, before 
such an application can be entertained. — 
The authorities say that after such a 
promise is made, the attempt afterward 
to take advantage of the omission of it 
from the contract, is a fraud upon the 
party who was induced to execute it 
upon such promise. But the cases are 
full to the point, that the evidence to es- 
tablish such fraud, must be "clear, pre- 
cise and indubitable" and the importance 
of the rule requiring such proof, is as- 
serted with greater emphasis, since par- 
ties are allowed to testify in their own 
behalf: Shepler v. Scott, 4 Norris 329; 
Penna. R. R. Co. v. Shay, i Norris 198. 



Let us apply these principles of law to 
the case before us. The defendant and 
his son Henry Seitz, are the only wit- 
nesses who testify to the alleged promise, 
and they fix the times when it was made 
at the Savings Institution, in the pres- 
ence of the directors, and afterwards 
when the judgment bond was executed. 
They alleged that Mr. Kolter, one of the 
directors made the promise on behalf of 
the Institution on both occasions, and 
Henry Seitz testifies that Dr. James 
Gerry was present when the interview at 
the bank took place, and both agree that 
Mr. A. G. Collins was present at the 
house of defendant when the promise 
was repeated, and when the instrument 
was signed. Christof Kolter, denies that 
he used the words imputed to him, or 
made any promise whatever as to the 
time execution should or would issue 
against this defendant. Dr. Gerry has 
testified that he was never present at an 
interview between the defendant and the 
officers of the bank, when such a promise 
was made and A. G. Collins verifies the 
statement of Mr. Kolter, as to what oc- 
curred at the time the judgment bond 
was signed at the defendant's house. 
Certainly, this conflicting evidence does 
not rise to the character of proof neces- 
sary to establish such a fraud as will 
overthrow the express terms of a written 
contract. I cannot even say the prepon- 
derance of evidence is in that direction — 
but I am very clear that it falls far short 
of the "precise and indubitable" proof re- 
quired by the law. 

In Graver v. Scott, 30 P. F. S. 88, a 
case cited by defendant's counsel on the 
argument of this motion, the question 
was not as to the sufficiency of the evi- 
dence, but whether a verbal promise at 
the making of a written contract, if made 
to secure its. execution, may be given in 
evidence at all. It was held admissible 
because as before said, it would be a 
fraud to take advantage of its omission 
from the contract, but there is not one 
word in the case, which aflFects for a mo- 
ment, the rule of law defining the meas- 
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ure of proof necessary to establish the in- 
ducement held out at the time of the 
making of the contract. 
Rule discharged. 



Mayer v. Spangler. 

Sheriff's sale — When set aside — Inade- 
quacy of price — Sufficiency of notice. 

The defendant in the execution made application to 
the Court to have the SherifTt sale of hit real estate 
set aside, on the ground that no notice of the sale 
was served on or given to him. Held that such 
notice must be proved by the Sheriff, and he having 
failed to do so, the sale must be set aside. 

While great inadequacy of price is not of its If 
sufficient cause for setting aside a Sheriff's sale, yet, 
when coupled with the fact that the bidding was ac- 
tually ffoing on at the time the property was struck 
off, ana that there was an outstanding bid of twenty- 
five cents more per acre which it is supposed the 
Sheriff did not hear, the Court would be compelled 
to set aside the sale. 

Rule to set aside Sheriff's sale. 

Blackford & Stewart for plaintiff. 

V, K. Keesey for other judgment cred- 
itors. 

Geo. W, McElroy for purchaser. 

WiCKES, A. L. J. This is an applica- 
tion to the Court to set aside the Sheriff's 
sale of the defendant's real estate. 

The reasons pressed on the argument 
are: 

1st. That no notice of said sale was 
served on or given to defendant as re- 
quired by law. 

2nd. Gross inadequacy of price. 

3rd. That the property was not struck 
off to the highest bidder. 

The act of June 16, 1830, Pudr. Dig. 
650, pi. 76, requires that the notice of the 
time and place of sale, and of what lands 
or tenements are to be sold, shall be giv- 
en defendant. This is almost a literal 
transcript of the act of 1705, which so 
far as it related to notice to defendant, 
received a construction by the Court, as 
far back as 181 1, which has not been de- 
parted from, we. believe, in any subse- 
quent case. 

In Passmore v, Gordon, i P. A. 
Browne 320, it was admitted that no 
written or printed notice had been served 
on the defendant, but it was proved that 
the Sheriff's deputy had mentioned the 
intended sale to the defendant. The 



Court held that "the notice must be 
proved by the sheriff, but that it need 
not be written or printed." 

True, the presumption is that the Sher- 
iff did all the law required him to do, 
but in the case before us, the sheriff 
proves no notice to the defendant either 
verbal or written, notwithstanding the 
defendant in his application to the Court 
had made oath that no notice was served 
on or given to him.* 

We need not, perhaps, examine the 
other grounds upon which our interfer- 
ence is asked, but it may be as well to say 
that while the great inadequacy of price 
in this case would not of itself cause us 
to move, yet coupled with the other fact 
that the bidding was actually going on 
at the time the property was struck off, 
and there was an outstanding bid of 25 
cents more per acre, which it is supposed 
the sheriff did not hear, but of which no 
proof has been made, would independ- 
ently of the first reason assigned, compel 
us to grant the relief prayed for. We 
think the interests of debtor and creditor 
alike require it. 

Rule to show cause why sheriff's' sale 
made in obedience to a writ of venditioni 
exponas should not be set aside, made 
absolute. 



RenoU v. Dubs. 



Bond — Assignment of — Equities be- 
tzveen the parties. 

Although it is a plain rule of law, that a iwrty in 
interest cannot testify as to matters occurring in the 
lifetime of the assignor of the thing or contract in 
action, who is since dead, yet where there is other 
evidence which shows the relations between the orif- 
inal parties to the transaction to be inquired into» and 
from which the equitable defence arises, the mere 
admission of such improper evidence will not premt 
the Court from considering such evidence as is proper 
and legal. 

Rule to open judgment, &c. 

IV. C, Chapman for rule. 

5". H. Forry, contra. 

September 19, 1881. Wickes, A. L. J. 
That the assignee of a bond takes it sub- 
ject to all the equities of the obligor 
against the obligee, unless he first inquire 
of the obligor whether he has any de- 

•See also, as to sufficiency of no* ice to the dtftn<i- 
ant Fitzsimmons v. Fitzsimmons, antg 121. 
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fence or set off against it and receive an 
answer in the negative, is too well under- 
stood to need the citation of authorities 
to sustain it. — Indeed the principle of 
law was not questioned on the argument, 
but it was said that no legal evidence was 
produced to show that such equities ex- 
isted. It is certainly true that this appli- 
cation is supported, in a measure, by evi- 
dence taken in the most flagrant disre- 
gard of the plain rule of law which pro- 
hibits a party in interest to testify as to 
matters occurring in the lifetime of the 
assignor of the thing or contract in ac- 
tion, who is since dead, which evidence 
was constantly and properly objected to, 
but was simply forced upon the commis- 
sioner. But apart from this mere make- 
weight in the case, there is other evi- 
dence which shows the relations between 
the original parties to the transaction to 
be inquired into, and from which the 
equitable defence arises. Of its suffi- 
ciency we ought not perhaps to judge, we 
think it ought to be heard and determin- 
ed by a jury. 

And now to wit, September 19, 1881. 
Rule absolute. 



C. p. of Dauphin Co. 

In the matter of the Application for a Charter 

by the Mutual Aid Association of North 

America for Unmarried Persons. 

Charter — Marriage Association. 

The Courts will not grant a Charter for a Marriage 
Association. 

September, 1881. Henderson, J. This 
is an application for a. charter of incor- 
poration of a mutual aid association of 
unmarried persons under the provisions 
of the Act of 29th of April, 1874, by the 
name of the "Mutual Aid Association of 
North America for Unmarried Persons." 
The avowed object of the association is 
to issue certificates of membership in cer- 
tain specified amounts, and to pay parties 
for whose benefit the certificates are 
made from a fund to be raised in each 
case of marriage by an assessment of the 
members. It has no capital stock. Due 
proof has been made of the publication 



of the notice of this application ; and it is 
now our duty to peruse and examine it, 
and if in proper form, and within the 
purposes named in the first class speci- 
fied, and shall appear lawful and not in- 
jurious to the community, to approve 
of the same. 

By the act referred to corporations are 
divided into two classes. Corporations 
"not for profit" and **corporations for 
profit." A law judge is authorized to 
grant charters to corporations of the first 
class. These are again designated or de- 
scribed according to the purpose or ob- 
ject of the society. We find, among 
others, that the ninth clause of the third 
paragraph of section 2 of said Act pro- 
vides that corporations may be formed 
for "the maintenance of a society for 
beneficial or protective purposes to its 
members from funds collected therein." 
We propose to inquire: 

I. Is the purpose of this society bene- 
ficial or protective to its members? The 
object is distinctly announced. The ma- 
chinery may or may not be expensive. If 
it is — whilst it may be a source of profit 
to the officers — at least compensatory — it 
may become a burden to the members, 
and thus prevent the purpose of the or- 
ganization, and defeat the true intent and 
meaning of the law. If we group to- 
gether the diflferent kinds of "corpora- 
tions not for profit," we find that one 
general expression of equality of partici- 
pation, or of benevolent or philanthropic 
design, pervades them all. It is true, as 
argued, that if these associations are run 
in the interest of a few officers, whose 
salaries and commissions depend upon 
assessments upon the members, this is an 
abuse of the privilege granted, and ought 
not to influence the judgment against the 
"purpose" of the association. We do not 
therefore anticipate any such result. We 
incline rather to the opinion that the 
principles of these associations is for- 
eign to any beneficent purpose and if 
worked out to a practical result we fail 
to discover any beneficial or protective 
feature. Beneficial associations had their 
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origin in the benevolent purpose of giv- 
ing assistance or protection to persons in 
cases of want, of sickness, of suffering, 
or of misfortune — to those who require 
it, and to those who are unable to help 
themselves, and in cases of death to pro- 
vide for funeral expenses. Such is not 
the design here. It may be purely specu- 
lative. The certificate of membership 
promises to the holder a specified amount 
upon marriage, without reference to the 
wants or necessities of the member, 
neither marked nor qualified by any be- 
Yievolent, charitable or protective pur- 
pose. Beneficial and protective associa- 
tions are clearly defined in their opera- 
tions, and are well known to the profes- 
sional men and understood by the lay 
men. Unless a "marriage association" 
comes within the class of beneficial or 
protective associations we are without 
power in the premises. The language of 
the 9th clause of section 2 of said Act is 
very general, it is true, but for this rea- 
son we should closely scan the specific 
purpose of the association if it comes 
within the purview of the Act. We can- 
not find that the charter asked for comes 
"within the purpose named in the first 
class," specified in said Act, and there- 
fore we have not the power to grant it. 

2. We are constrained by another con- 
sideration to withhold our approval of 
this charter. By the third section of the 
Act it is made the duty of the judge to 
peruse the charter, and if it is found to 
be lawful, and "not injurious to the com- 
munity/' to approve the same. We have 
given the purpose and design of these 
associations, and those of a similar char- 
acter, our serious consideration, and es- 
pecially those out of which speculative 
life insurance has arisen, which is near 
akin to the moving principle of "mar- 
riage associations" — in the one case the 
holder of the certificate realizes upon his 
investment or risk at the death of the 
subject, in the other at the time of mar- 
riage. There is temptation here — ^there 
may be a victim in either case. We are 
not satisfied that these associations are 



not injurious to the community. They 
are not calculated to inspire confidence 
in the marriage relation. Its purity is 
the rock bed of society. Neither the wel- 
fare of the State or the community de- 
mand any such benefit or encouragement 
I as is here sought to be given to the indi- 
! vidual. It does not add to but takes 
away froin the sanctity of an holy ordi- 
nance. As a civil contract the highest 
consideration should be mutual love and 
affection. • It is degraded by any other, 
and the idea of mutual benefit and pro- 
tection in the mode prescribed by certifi- 
cates of membership and assessments 
upon the members is, in our opinion, al- 
together chimerical — no practical or ben- 
eficial result can flow from it. A premi- 
um upon marriage may be the price of 
virtue. Neither the wants of the com- 
munity, the good of society, or the wel- 
fare of the individual, require any such 
organizations. — On the contrary, we be- 
lieve that in the end they will prove sub- 
versive of virtue and good morals. 

The application is not approved. 

[See In re Hvlping Hand Marr!ag: Assx ation, 
ante 147.I 

• ♦ > 

Abstracts of Recent Decisions. 



(Cases not othenvise designated are 
Supreme Court eases.) 

Administrator — Purchaser at his own 
sale — When sale xvill be set aside, — ^A 
sale by an administrator, indirectly to 
him.self, will be set aside after a lapse of 
even three years,' on the application of 
any one creditor, and the fact that the 
creditor may have brought suit on the 
administration bond will not prevent the 
reWei,— Worth's Estate, (Chester O. C) 
I Chester County Reports 297. 

Practice — Substitution of administra- 
tor, — An administrator of a deceased de- 
fendant cannot be brought upon the rec- 
ord by a suggestion of the plaintiffs 
counsel. — Hanse v. Pollock and Mcdler, 
(Schuylkill C. P.) 2 Schuyl. Leg. Rec 
181. 
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SUPREME COURT. 



stone and Wall v. McMullen. 

IVills — Words "die without legitimate 
issue" — When construed to contem- 
plate an indefinite failure of issue. 

The clause of a will read as follows. "I give and de- 
vise to my two sons Hugh McMulUn and George Mc- 
MuUen the plantation that I now live on to be equally 
divided between them to them their heirs and assign, 
for ever. Subject to the payment of thirty shillings 

Jrearly to my daughter Elizabeth, during hT natural 
ife and one-third of the clear rent,- yearly to my dear- 
ly beloved wife during her natural life. It is also 
my will that if either of my two sons, Hugh or George 
should die tvithout legitimate issue that the survivor 
shall inherit the whole of the deceased's part of the 
land aforesaid * * • * It is further my will that my 
said two sons shall neither rent, bargain nor sell the 
land aforesaid, nor enter into agreements, indentures 
or bargains of importance before they arrive to the 
age of twenty-one years but by the approbation and 
consent of my executors." Held, that the terms of 
the will must be construed to contemplate an indefi- 
nite failure of issue, that therefore a fee tail was 
vested in the devisees with cross remainders over, and 
the plaintiff was accordingly entitled to rccov r. 

Such a construction will give way only when the 
will contains other expressions, showing an unequivo- 
cal intent on the part of the testator that his words 
shall not be construed in their technical sense. 

Error to the Common Pleas of York 
County. 

Ejeotmenft, by George McMuUen 
against Thomas H. Stone and Jacob 
Wall, for an undivided interest in a tract 
of land in York county. The material 
facts are given in the opinion of the 
Court below, McMuIlen v. Stone and 
Wall, ante 21, 

The Court entered judgment for the 
plaintiff for the one undivided tenth part 
of said land. The defendants took this 
writ, assigned for error the said judg- 
ment. 

R. L, Muench and V, K. Keesey, for 
the plaintiffs in error. 

The testator first devises the land to 
his two sons, naming them, their heirs 
and assigns. By failure of issue, in the 
next sentence, he meant a definite fail- 
ure either in the testator's lifetime, or at 
the death of the first taker. "If either of 
my two sons Hugh or George should die 
without legitimate issue, the survivors 
shall inherit (from testator) the whole," 
etc., may fairly be read: "If my son 



Hugh shall die without children then 
George shall take, and if George die 
without children then Hugh shall take 
the whole of the deceased's part.*' He 
says "survivor" of "either of his two 
sons Hugh or George," not "the surviv- 
or, his heirs," &c. The testatpr's belief 
that he had given his sons a fee simple 
is indicated by the restriction at the end 
of the devising clause that they shall not 
sell (in fee) during their minority except 
with the approval of his executors. The 
testator was aged and unlearned, but he 
has expressed the fact that he did not in- 
tend an indefinite failure of issue, with 
sufficient clearness to exclude a rule of 
construction only aipplicable where the 
will contains technical words without 
more. The will is to be read as you 
would a letter of the testator ; 



2 Tar. on Wills 268, 373. 
Hill V. Hill, 24 Sm. 173. 
Taylor v. Taylor, 1^ Sm. 481. 
Ingersoll's App., < Nor. 240. 
Reek's App., 28 Sm. 432. 
Wright's App., 8 Nor. 67. 
Diehl V. King, 6 S. & K. 32. 
Eichelberger v. Bametz, 17 S. & R. 295. 
Anderson r. Jackson. 16 Johns. 32. 

W. C. Chapman for defendant in error. 

The settled construction to be given t6 
the words, "die without legitimate issue," 
is not overcome by the use of the word 
"survivor ;" 

Qark v. Baker. 3 S. & R. 470. 
Haines v. Witmer, 2 Yeates, 400. 

"Survivor" means "the one who per- 
sonally or in his issue is the survivor;" 

Clark V. Baker, supra. 

Roe V. Scott. I Fearne on Rem. 47t note. 

Nor does the subsequent restrictive 
clause affect this construction in any way 
except by different punctuation. In the 
will it is not punctuated at all. 

October 3, 1881. Sterrett, J. The 
will of Hugh McMullen, the elder, ad- 
mitted to probate in March, 1793, con- 
tains the following provisions, upon the 
construction of which the present con- 
tention hinges, viz.: "I give and devise 
to my two sons, Hugh and George Mc- 
Mullen, the plantation that I now live on, 
to be equally divided between them, to 
them their heirs and assigns forever. 
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Subject to the payment of thirty shillings 
yearly to my daughter Elizabeth during 
her natural life, and one-third of the 
clear yearly rent to my 'beloved wife dur- 
ing her natural life. It is also -my will 
that if either of my two sons, Hugh or 
George, shouM die without legitimate is- 
sue, that the survivor shall inherit the 
whole of the deceased's part of the land 
aforesaid. . . . Further, it is my will 
that my said two sons shall neither rent, 
bargain, nor sell the land aforesaid, nor 
enter into agreements, indentures, or bar- 
gains of importance before they arrive 
at the age of twenty-one years, but by 
the approbation and consent of my exec- 
utors." These are the only clauses in the 
will that can have any bearing on the 
question presented for our consideration. 
The testator left six children, of whom 
Hugh and George, then respectively six- 
teen and twelve years of age, were the 
youngest. They took possession of the 
farm devised to them by their father, and 
shortly afterwards divided the same be- 
tween thein. Hugh died testate in 1856, 
leaving two daughters, Elizabeth and 
Mary Ann, to whom he devised his por- 
tion of the land. In February, 1879, 
Mary Ann died intestate, and -without is- 
sue. A few days thereafter, Elizabeth, 
who had survived her husband, conveyed 
part of the land to Stone, one of the de- 
fendants below, and another part to 
Wall, the other defendant ; and, in Octo- 
ber of the same year, she died without 
issue. The issue of Hugh thus became 
extinct. George, the other devisee, died 
in December, 1850, leaving five children, 
all of whom have died since, leaving 
children, of whom the plaintiff below is 
one. During his life time, in 1819, 
George sold his part of the estate ; and 
the plaintiff sought to recover in this 
action not only that portion of the land 
devised to Hugh, but also that which 
George sold during his lifetime, and 
which by sundry conveyances had, in 
the meantime, passed to the defendants 



below. Inasmuch, however, as the pur- 
chasers from George, and those claiming 
under them, have 'been in continuous ad- 
verse possession since 18 19, and as the 
right of action accrued in 1850, it v/as 
properly conceded that there could be 
no recovery as to that part of the hnd. 
But, the Statute of Limitations has no 
application to Hugh's portion, and the 
only question that arises in regard to it 
is: What estate did he take under his 
father's will — an estate in fee simple or 
fee tail ? This depends solely on wheth- 
er the devise .over was upon a definite 
or an indefinite failure of issue. If it 
was the latter, the devisee clearly took 
only an estate tail, as the Court held, and 
in that event the judgment is right. In 
the first clause, above quoted from the 
will, the testator devised his plantation 
to his two sons, "their heirs and assigns 
forever." Standing alone, the language 
t?hus employed would undoubtedly give 
them a fee simple ; but it is well settled 
that a testator may restrain the gener- 
ality of a devise by subsequent expres- 
sions, and convert that which otherwise 
would have been a fee simple into an in- 
ferior interest; and in this mode more 
frequently than in any other is a particu- 
lar estate given ( Middles wath's Admr. 
V, Blackmore, 24 P. F. Smith 414.) The 
generality of the devise was so restricted 
in this case. In its legal signification the 
word "issue" very nearly resembles the 
technical phrase "heirs of the body," and 
it is well settled that when real estate is 
devised, by one or more limitations in 
the same will, to a person and his issue, 
the word "issue" will be construed as a 
word of limitation, so as to give the an- 
cestor an estate tail, unless there are ex- 
pressions in the will unequivocally indi- 
cative of a contrary intent. Such ex- 
pressions as "if he die without issue," 
"on failure of issue," "for want of is- 
sue," "without leaving issue," and the 
like have frequently been considered; 
and when standing alone in a will, the 
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law ckfines them and gives them a pre- 
cise and certain signification. They im- 
port an indefinite failure of issue, and 
thus create an estate tail in the first tak- 
er. The tec^hnical meaning given to such 
phrases has long since become a settled 
rule of property from which it would be 
unsafe to depart, except in cases ithat 
come clearly within a recognized excep- 
tion to the rule. The following are a few 
of the many cases in which the subject 
has been considered; Clark v. Baker, 3 
S. & R. 470; Eiohelberger v. Barnetz, 9 
Watts 447 : Langley v. Heald, 7 W. & S. 
96; Eby V. Eby, 5 Barr 463; Angle z^. 
Brosius, 7 Wright 187; Kleppner v, 
Laverty, 20 P. F. Smith 70. According 
to these and other authorities that might 
be cited, the language employed by the 
testator "if either of my two sons Hugh 
or George, should die without legitimate 
issue" must be taken to mean an indefi- 
nite failure of issue; from which it fol- 
lows that the devisees took an estate tail. 

But, while the rule of law which thus 
fixes the meaning of certain forms of ex- 
pressions is in a certain sense, an un- 
bending one, it is not without some ex- 
ceptions. It is conceded, as already in- 
tknated, that the construction referred to 
will give way when the will contains 
other expressions which clearly indicate 
that the 'technical words were intended 
to have a different meaning. The cases, 
however, show that the intent not to use 
the words in their legal sense must be 
unequivocal, and so plain that no one 
can misunderstand it; Angle v. Brosius, 
supra; Guthrie's Appeal, i Wright 9; 
Physic's Appeal, 14 Wright 128. In an 
early English case we have an instance 
in which the legal sense was controlled 
by plain and unequivocal words. The 
testator died leaving issue three sons, 
WilKam, Thomas and Ricfhard. He de- 
vised land to Thomas subject to the pay- 
ment of twenty pounds to Richard at the 
age of twemty-one years, and then pro- 
vided that if Thomas died "without is- 
sue, living William, his brother," the lat- 
ter should have the lands in fee. The 



question was, whether Thomas took an 
estate in fee or fee tail, and it was held 
that the clause, "without issue, living 
William," did not mean an indefinite 
failure, but a dying in the lifetime of 
William without issue. 

It is claimed by the plaintiffs in error 
that the death of whichever of the two 
sons might happen to die first, was the 
period fixed by the testator when the 
failure of issue was to occur, and that 
this definite failure of issue is indicated 
by the concluding words of the devising 
clause, "the survivor shall inherit,*' etc. 
In support of this view, Anderson v, 
Jackson, 16 Johns. 382 is cited. In that 
case there was a devise in fee to two 
sons, with a subsequent direction that "if 
either of the said sons should depart this 
life without lawful issue, his share or 
part should go to the survivor;" and it 
was held that the words of the devise 
created a defeasible fee in the first taker 
with a limitation over by way of execu- 
tory devise. But that case is contrary to 
the general current of authority, both in 
England and (here ; and the same may be 
said of Johnson v. Currin, 10 Barr 498, 
and other cases that are supposed to rec- 
ognize the same doctrine. All the cases 
in which the question has been consider- 
ed, with very few exceptions, are oppos- 
ed to giving any such eft^ect to the word 
"survivor" as is claimed for it by the 
plaintiff in error: Wilson v, Dyson, 
Raym. 426; Chadock v, Cowley, Cro. 
Jac. 429; Roe v, Scott, et a/., i Fearne 
on Rem. 47, note; Haines v. Witmer, 2 
Yeates 400 ; Clark ^^ Baker, 3 S. & R. 
470; Heffner v. Knepper, 6 Watts 18; 
Lapsley v, Lapsley, 9 Barr 130; Smith's 
Appeal, II Harris 9; Cancel r. Cress- 
well, 6 Casey 168 ; Hope v, Rusha et al,, 
7 Norris 127. In one of the English 
cases. Roe %\ Scott et a/., supra, the 
words .were "if either of my three sons 
shall depart this life without issue of his 
or their bodies, then the estate or estates 
of such sons shall go to the survivors or 
survivor," and the words were heM to 
create an estate tail. The devise in 
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Smith's Appeal was of real and personal 
property to the testator's children with a 
provision that in case of the death of any 
of them without issue, his or her share 
should be equally divided among the 
survivors, and, as to the land, it was held 
to pass an estate tail to the first taker. 

The subsequent clause in regard to 
renting or selling the land can have no 
effect on the construction of the will, so 
far at least as the present question is 
concerned. All the questions arising in 
the case are so well discussed and the 
authorities so fully cited in the opinion 
of the learned Judge of the Common 
Pleas that it is unnecessary to add any- 
thing to what is there so well said. 

Judgment affirmed. 

< » • 

ORPHANS' COURT. 



O. C. of 



Bolich'8 Estate. 



Schuylkill Co. 



Decedents' estates — Promise by decedent 
to "pay when ready" — Payment by ad- 
ministrator. 

An administrator is not entitled to credit in his 
account, for* the sum paid to a church, the decedent 
having said he would pay such sum "when he was 
ready?' 

When no unfair motives can be imputed to excep- 
tants, or the administrators, the costs of audit should 
be paid by the estate. 

Exceptions to Auditor's Report. 

Bechtel, J. The exceptants object to 
the credit of $50, found in the account, 
being a credit for money paid to the 
church of which deceased was a member. 
It is not claimed that the decedent actu- 
ally subscribed this amount toward the 
erection of a new building, or that his 
estate had in any way become legally 
liable to the payment of the same. One 
of the accountants testifies that the de- 
ceased told him that he was willing to 
pay $50, and that he would pay more if 
he could. The other accountant says: 
"Sam (the deceased) had promised to 
pay something to the new church,*' he 
thought they should do with the old 
church, he told me he would pay $50 to 
the new church when he was ready, but 
did not, "and we were ready and we paid 
it because it was his disposition to pay 



it." We cannot regard these expres- 
sions as creating such liability as could 
be enforced against the objections of 
those who are interested in the estate. If 
the deceased desired to pay this amount 
to the church he was abundantly able to 
do so, having left: an estate of $8000, 
clear of all liabilities. We now can re- 
gard only that which creates legal lia- 
bility, hence iwe must sustain this excep- 
tion. The last exception is to the action 
of the auditor in imposing the costs of 
audit upon the exceptants. At the 
time the exceptions to the account were 
filed and the account referred to the 
auditor, it contained a credit of $50 for 
the money paid the church, and also a 
credit of $24 in the items of iron railing 
for the cemetery lot. To these items the 
exceptants had a right to object, and 
their action in so doing cannot be said to 
have been brought about by improper 
motives. Their objections have to this 
extent been sustained. In disposing of 
this question of costs, we may also state 
that the administration continued the 
farming on the property of the deceased 
for a year or more after his decease. 
This necessarily involved the employ- 
ment of considerable help, the expeidi- 
ture of money, the marketing or dispos- 
ing of the crops, &c., as well as other 
matters relating to the decedent's per- 
sonal estate. Notwithstanding the result 
of this farming has been largely benefi- 
cial to the estate, yet we think it gave 
the exceptants reasonable grounds for 
desiring that the accounts arising there- 
from s^hould be inquired into and exam- 
ined into by an auditor, especially in 
view of the fact that the administration 
of the entire personal estate shows con- 
siderable balance* in favor of the ac- 
countants. For the reasons above stat- 
ed we think the costs of audit should be 
paid by the estate, and we arrive at this 
conclusion because we think that no im- 
proper motives can be justly imputed, 
either to the administrators or except- 
ants. All other exceptions to the report 
of the auditor are hereby overruled. 
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COMMON PLEAS. 



Walters v. Markey et al. 
Judgment — Opening of — Minor — Fail- 
ure of Consideration. 

Where judgment was entered upon a joint "judg- 
ment note" executed by a minor and an adult, the 
judgment will be stricken off as to the minor, but 
not as to the adult. 

The note in this case was executed before a Justice 
of the Peace, given in settlement of an alleged sland- 
er. Afterwards the Justice of the Peace, without the 
consent of the plaintiff, and in obedience to an order 
from the District Attorney, procured by one of the 
defendants, returned a surety of the peace case to 
the Court against the minor, for the alleged slander- 
ous and threatening lan^age ysed. Held, not to be 
such a failure of consideration as will induce the 
Court to strike off the judgment. 

Rule to Strike off judgment. 

The facts necessary to a proper under- 
standing of this case are in substance as 
follows : 

Mrs. Walters, wife of the plaintiff, ap- 
peared before a Justice of the Peace, and 
alleged that F. L. Markey had slandered 
and threatened her. The Justice insti- 
tuted proceedings in the nature of surety 
of the peace, and the matter was finally 
compromised by the defendant, F. L. 
Markey, a minor, and his father, Jacob 
Markey, giving a note with warrant of 
attorney to the plaintiff. Judgment was 
entered on this note, and after the death 
of Jacob Markey, this rule was taken and 
the court asked to strike off the judg- 
ment- on the ground of F, L. Markey's 
minority, and the fact that the surety of 
the peace case had been returned to the 
Court. 

W. C. Chapman, for rule. 

H. L. Fisher, contra. 

September 19, 1881. Wickes, A. L. J. 
We are asked to vacate or open this 
judgment. First, because F. L. Markey 
was a minor at the time the judgment 
note was executed by him, and second, 
because of a failure of consideration. 
The infancy being duly proven F. L. 
Markey is entitled to have the judgment 
stricken off as to him. But does this op- 
erate to release Jacob Markey, the bail. 



It is argued that ^because the note is joint 
and not several that the bail cannot be 
proceeded against after the minor has 
been discharged from his liability. 

It is said in i American heading cases 
252, *'that when an infant is a party 
jointly with others to a promissory note 
or other instrument, the English practice 
is, after all have been sued, and infancy 
has been pleaded, to discontinue, and be- 
gin another suit against tiie adults 
alone," and further it is said, "the prac- 
tice almost universally established in 
this country, is, whenever one of several 
co-contractors is an infant, to sue all the 
parties to the joint contract, and if in- 
fancy is pleaded by one or, given in evi- 
dence, to enter a nolle prosequi as to him, 
or take issue on his plea, or allow a ver- 
dict to go in his favor, and take a ver- 
dict and judgment upon it against the 
others." 

This course is recognized in Common- 
wealth V. Nesbitt, 2 Barr 16, and in 
Burke v. Noble, 12 Wright 175, in which 
it is clearly intimated that the nolle pros- 
equi may be entered before or after 
judgment. 

The plaintiff could therefore have pur- 
sued either of the courses indicated with- 
out irnpairing his right to proceed 
against the remaining joint obligor. 

Can it affect his remedy that the judg- 
ment against the minor is vacated upon 
the petition of the minor and proof of 
his infancy. 

Upon the authorities cited and Un- 
angst V. Fitler, 3 Norris 135, we think 
not. 

But it is said there is a failure of con- 
sideration here ; the evidence does not so 
impress us. 

It is evident that the surety of the 
peace and the alleged slanderous words 
complained of were both matters which 
the parties had a right to settle, and ac- 
cording to the evidence did settle as a 
consideration for the note in suit. 

It does not differ in principle from 
Wyant v. Lesher, 11 Harris 339, and 
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Maurer v, Mitchell, 9 W. & S. 71. in 
which a compromise of a prosecution for 
bastardy was decided to be an adequate 
consideration for the bond^ Nor do we 
understand that the legality of the con- 
sideration is questioned — it is said to 
have failed. I do not so understand the 
evidence. Mrs. Walters did all she could 
to settle the complaint made before the 
justice. That the justice subsequently 
returned it to the court was no fault of 
hers — but was done on the written order 
of the District Attorney, which order 
was conveyed to the Justice by Jacob 
Markey himself. 

If this was a device of Markey 's to 
produce a failure of consideration he 
ought surely not to reap the slightest 
benefit from it. If it was the unsolicited 
act of the District Attorney, why should 
Mrs. Markey's rights be affected by it. 

It is nowhere suggested that s-he had 
anything to do with it. How then can 
she be held responsible. 

For these reasons we make the follow- 
ing order. And now to wit: September 
19, 1 88 1, we make absolute the rule 
granted to show cause why the judgment 
should not be vacated as to F. L. Markey 
and discharge the rule to vacate or open 
the judgment against Jacob Markey or 
his administrators. 



C F. of Lancaster Co. 

Turnpike Company y. Singer. 

Justice of the Peace — Action for Penalty 
— Turnpike Company. 

An action of debt for the penalty is sustainable bc- 

ore a Tustict ot the Peace, against a person who 

drives through the gate of a turnpike company witb- 



The jurisdiction of the justice in such cases is con- 
ferred by the 19th section of the General Act of 26th 
of January, 1849. 

Certiorari. 

Geo, Nauman, for plaintiff. 

Thos, J, Davis, for defendant. 

November 19, 1881. Patterson, A. 
L. J. The exceptions to the proceedings 
are as follows: 

1st. "The proceedings should have 
been begun by the complainant making 



oath as in all cases of misdemeanor^this 
being one — under Act of Assembly of 
April 30, 1879.'' 

2d. "A warrant should have been is- 
sued and defendant arrested, and hear- 
ing held, instead of a summons being 
served upon him." 

3d. "The defendant should have been 
duly convicted and sentenced by fine, in- 
stead of judgment being given against 
him as in a civil case." 

4th. "Execution was improperly is- 
sued upon said judgment; it should have 
been a commitment to jail in default of 
payment of said fine." 

5th. "The proceedings are all wrong, 
as they are in the nature of a civil suit 
instead of a criminal action." 

An unusual number of exceptions have 
been taken to these proceedings, but none 
seemingly to the jurisdiction of the al- 
derman. 

This turnpike company, under the title 
of the "Conestoga and Manor Turnpike 
Road Company," was first incorporated 
by the Act of i8th of April, 1873, (P. L. 
p. 488), subject to all the provisions and 
restrictions of the general turnpike law 
of 26 January, 1849. There was a sup* 
plement passed and approved May 12, 
1857, and by Act of nth of April, 1863, 
in consequence of its old franchises being 
about to be sold at sheriff's sale, new cor- 
porators were authorized to purchase 
the same, and the style and title was 
changed to that of "The Millerville and 
Safe Harbor Turnpike Road Company." 
And, sometime in 1879, by and under the 
provisions of the Act entitled "An Act 
to provide for the incorporation and reg- 
ulation of certain corporations," approv- 
ed the 29th day of April, 1874, by certi- 
ficates expressly accepting the provisions 
of the new Constitution, produced to the 
Governor of the Commonwealth, and re- 
corded in the office of the secretary of 
State, it was again rechartered, and un- 
der style and title now used as plaintiff 
in this proceeding. It thus became in 
part subject to the provisions of said 
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Act of 1874, while it remained invested 
with all the corporate powers, privileges 
and franchises before conferred, not in- 
consistent with said last mentioned Act 
and the said Constitution. 

But it must be apparent that the said 
Act of 1874, by none of its provisions 
for the recovery of fines and penalties, 
authorizes this suit to be brought before 
the alderman in an action of debt for 
penalty. 

Had the officer jurisdiction then in 
said suit, and are his proceedings regu- 
lar and maintaina!ble ? All the exceptions 
are taken to the form of the action had 
before the alderman. And rule 7th of 
''Court Rules," p. i6th, says: ''The par- 
ticular exceptions in all cases of certio- 
rari intended to be insisted upon must be 
filed on or before the first day of the 
term next after that to which they are 
returned, &c." 

This suit as the record shows, was 
brought in debt for a penalty. The rec- 
ord also shows that the penalty sought 
to be recovered from defendant was be- 
cause he drove through plaintiff's gate 
without paying toll when demanded. Is 
not so doing practicing fraudulent means 
or devices, with the intent that the pay- 
ment of such toll may be evaded? If so, 
then the 19th sec. of said general Act of 
26th of January, 1849, plainly gives the 
alderman jurisdiction, and authorizes the 
suit to be brought in its present form, to 
wit, as an action of debt for penalty. 
Said section reads that "if any person or 
persons whosoever, with intent to de- 
fraud the company ; or if any person or 
persons shall, with such intent, take off 
or cause to be taken off any horse, &c. ; 
or practice any fraudulent means or de- 
znce, with the intent that the payment of 
such toll or duty may be evaded or less- 
ened; all and every person or persons, 
in all and every or any of the ways or 
manners offending, shall for every such 
oflfence respectively, forfeit and pay to 
the president and managers of such turn- 
pike road or plank road, as the case may 

L— Vol. II. 



be, any sum not exceeding ten dollars, to 
be sued for and recovered with costs of 
suit, before any justice of the peace, in 
like manner and subject to the same rules 
and reflations, as debts of a similar 
amount are by law sued for and recov- 
ered." 

If that provision authorizes a suit in 
the nature of a civil suit, and we are of 
the opinion it does, then it follows that 
the record of the alderman before us is 
legal, and his proceedings must be sus- 
tained. Entertaining these views it is 
now adjudged that all the exceptions be 
dismissed, and the proceedings of the 
alderman are affirmed.* 



C. p. of Delaware Co. 

Stewart v. Hughes. 
Practice — Costs. 

In an action of trespass, commenced before a justice 
and appealed bv the defendant, the plaintiff is entitled 
to full costs it the damai^s finally recovered exceed 
five dollars and thirty-three cents. 

In an action of trespass for injuries to both real 
and personal property tlie plaintiff is entitled to full 
costs. 

Where the defendant justifies his trespass, and 
claims a license to do the act complained of as an 
injury, the plaintiff is entitled to full costs upon his 
verdict. 

Rule for judgment with no more costs 
than damages. 

Trespass for entering plaintiff's land 
and killing his dog. The jury rendered 
a verdict for the plaintiff, whereupon the 
defendant took this rule. 

Clayton, P. J. This was an action of 
trespass for entering the premises of the 
plaintiff and killing, his dog. The defend- 
ant pleaded not guilty, with leave, &c., 
and gave notice that under his plea he 
would offer evidence, "that the entering 
by the defendant on the plaintiff's land 
and the killing of the plaintiff's dog 
thereon by the defendant, alleged as tres- 
pass in the plaintiff's declaration, were 
done by the defendant by the permission, 
consent and direction of the plaintiff." 

The plaintiff is entitled to full costs 
upon three grounds, each of which would 
be sufficient to establish his right. 

*See Com. gx, rel. Ernst v. Metzgar, antt 53. 
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1st. The action was commenced before 
an Alderman under the Act of March 22, 
18 14, and the damages finally recovered 
were over five dollars. 

2nd. Because the question of damages 
was a mixed one, the suit being for the 
recovery of damages to real estate and 
personal property, in which case the 
statute of 22 and 23 Car. 2, restricting 
the costs to the sum awarded as damages, 
does not apply ; Chapman v, Calder, 2 H. 
359; Guflfy V. Free, 7 H. 384; Sdmonds 
z\ Barton, 26 P. F. S. 434. The fact that 
the judge affirmed the plaintiff's first 
point did not withdraw the question of 
damages for the killing of the dog from 
the jury. If the jury should find there 
was no license for the act and that the 
dog was not a public nuisance, they 
could, notwithstanding the charge of the 
court, have awarded damages to the full 
extent of the injury. 

3d. But the defendant justified the 
trespass by his notice and attempt to 
prove a license to kill the dog. In this 
he failed to secure the approval of the 
jury, for if they had found his alleged 
license true, their verdict would have 
been for the defendant. 

Rule discharged. 



Abstracts of Recent Decisions. 



C. p. of Schuylkill County. 

Grant v. People's Mutual Aid Society. 

Arbitration — Costs. 

A rule to arbitrate will not be stricken off, because 
the costs ordered to be paid on a former rule have not 
been paid. 

Rule to strike off rule to Arbitrate. 

An award of arbitrators in this case 
had been stricken off, and the plaintiff 
directed to pay the co'sts of the rule. The 
plaintiff did not pay the costs, but took 
out another rule to arbitrate. Defendant 
then took a rule to strike off the second 
rule to arbitrate, on the ground that 
plaintiff had not paid the costs on the 
first rule. 

Walter, J. The defendant's remedy 
to collect the costs is by execution or 
attachment. 

Rule discharged. 



(Cases not othenvise designated are 
Supreme Court cases,) 

A rbitrators — Want of Notice. — 
Where the plaintiff enters a rule to arbi- 
trate in a suit against more than one de- 
fendant such plaintiff cannot proceed 
against one and obtain an award where 
he has failed to serve notice on the other 
defendants. — City of Scranton v. Mills- 
paugh et al., (Lackawanna C. P.) 13 
Lancaster Bar 104. 

Divorce — Issue — Time of asking. — In 
proceedings in divorce, where the re- 
spondent's answer did not demand a trial 
by jury, the libellant filed interrogatories 
and had an examiner appointed, cross- 
interrogatories were filed, one hearing 
had and witnesses examined before the 
examiner, and at the next meeting the 
libellant declined to proceed and applied, 
at the earliest practical moment thereaf- 
ter, to the court for an issue. Held, 
That she was in time and the issue grant- 
ed. — Beaumont v. Beaumont, (Chester 
C. P.) I Chester County Reports 304. 

Practice — Settlement — Effect of.— A 
discontinuance or non-suit or settlement 
of a cause allowed by the court while the 
^ame remains of record cannot be treat- 
ed by one of the parties and the court as 
a nullity. — Sherwood v. Veomans, 38 
Legal Intelligencer 440. 

Practice — Special verdict. — Whatever 
is not found in a special verdict is to be 
considered as not existing. The court 
must declare the law on the facts found 
alone. They must be self-sustaining and 
cannot be aided by any outside support. 
—Appel et al v. Byers et ai, 12 Pitts- 
burgh Legal Journal 133. 

/ V ill— Construction of— Illegitimates. 
— where two nephews, one legitimate 
and the other illegitimate, answer to the 
description in a will, the legitimate will 
take, and it is not competent to show by 
evidence aliunde the will that the testa- 
tor intended that the bastard should be 
the object of his bounty. — Appel et al. v. 
Byers et al., 12 Pittsburgh Legal Jour- 
nal 133- 
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COMMON PLEAS. 



Keesey v. Noedel. 

Mortgage — Construction of — Sheriff's 
Sale — Distribution of Proceeds — 5*^^- 
arate Funds, 

A mortgage was given by N. to U., to secure an 
existing indebtedness from the formtr to the latter, 
which indebtedness was for acceptances of not s and 
draft by the latter for the accommodation of the for- 
mer. Held, that it cannot be stretched as to be made 
a security to U. and his partner for liabiltis of N. 
and his partner. 

Where the pasrments are general, and thtrc is no 
appropriation either by the debtor or creditor, they 
must oe applied in discharge of the earliest liabilities 
of a running account. 

The liens against the defendant in an execution 
were, i, judgment on all his realty, in favor of K.; 
2, mortgage on part only, in favor of \'.; 3, juc^gment 
on all, in favor of Z. K.'s judjsment was paid in 
full, without designating any particular fund. Hblo, 
that it is not presumed that K. first exhausted that 
fund upon which V. had no lien, where such presump- 
tion would work injury to the rights of Z. 

Exceptions to Auditor's report. 

The facts in dispute, together with the 
questions of law involved, are found in 
the following extracts from the report of 
the Auditor, John Blackford, Esq. : 

At the time appointed by your auditor 
for a meeting before him, V. K. Keesey 
and John Gibson, Esqrs., appeared as 
counsel for Geo. F. Viator, and W. C. 
Chapman and N. H. Wanner, Esqrs., 
appeared as counsel for Lewis Zurn, and 
both parties claimed the fund in court. 

The claim represented by Messrs. 
Keesey and Gibson rests, partially at 
least, upon a mortgage executed by the 
defendant in the above writ on the 30th 
of March, 1869, to one Frederick Ul- 
richs and by him assigned to Mr. Viator 
on 28th October, 1874. This mortgage, 
it was alleged by the counsel of Mr. Vi- 
ator, was a lien upon that portion of Mr. 
Noedel's real estate, at the time of the 
sale, which produced the fund for dis- 
tribution. 

It was also contended by Mr. Viator's 
counsel that this mortgage coupled with 
the other evidence produced by them 
hereafter referred to by the auditor, en- 
titled their client to the fund in court. 

The claim presented by Messrs. Chap- 



man and Wanner is based upon a judg- 
ment entered in your Hon. Court on 
June 15, 1875, 111 favor of Louis Zurn 
against G. W. Noedel, to No. 526 April 
T. 1875, for $1,500. The lien of this 
judgment is subsequent to the lien of the 
mortgage. 

It was contended by the gentlemen 
representing this latter claim that if the 
mortgage, offered in evidence, was given 
for any purpose, it was for the purpose 
of securing Mr. Ulrichs as acceptor of 
certain notes and drafts to an amount 
not exceeding $12,000, accepted before 
and at the date of the mortgage by 
Hischman & Ulrichs for the accommoda- 
tion of Noedel & Van Nes, which date is 
March 29, 1869. That this being so, 
Mr. Viator is not entitled to the fund in 
Court unless he shows that the accept- 
ance of notes and drafts upon which he 
relies to establish his rights under the 
mortgage, were such as had been accept- 
ed by Hischman & Ulrichs before, or at 
the time, the mortgage was executed, or 
that they were renewals of such; and 
that this Mr. Viator had failed to do. 

Mr. Zurn's counsel also contended that 
the mortgage was not a lien upon the en- 
tire real estate of Mr. Noedel at the time 
of the sheriff's sale, and that the proceeds 
of that which was not subject to the lien 
of the mortgage was properly applicable 
to the payment of their judg^nent inas- 
much as the mortgagee had not com- 
pelled the prior lien creditor, who had a 
lien upon the whole property at the time 
of the sale to exhaust that fund upon 
which the mortgage had no hold. 

This exception in the mortgage is of 
the distillery which was upon the prem- 
ises at the time of the sale, and the 
ground appurtenant thereto not exceed- 
ing three acres. The distillery and 
ground excepted from the operation and 
lien of the mortgage was worth about 
one thousand dollars upon the day of 
sale. 

The judgment upon which the real es- 
tate was sold was a lien upon all the 
property (real) of Mr. Noedel at the 
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time of the sale. This judgment was a | 
prior lien to both the mortgage aitd \ 
judgment before mentioned and was 
paid to Mr. Keesey out of the fund real- 
ized from the sale without regard at the 
time, so far as the facts go, out of which 
fund the payment was made. 

[The Auditor then proceeds to give a 
statement of the dealings between Hisch- i 
man & Ulrichs and Noedel & Van Nes.J ; 

On the 29th of March, 1869, Noedel ! 
& Van Nes drew a draft in favor of 
Harryman, Nipe & Co., for $190.67 at 
four months upon Hischman & Ulrichs | 
who accepted the same without affixing 
any date to the acceptance. This accept- 
ance your Auditor finds to have been 
made on the day the draft bears date. 

******* 

A promissory note drawn by Hisch- 
man & Ulrichs in favor of Arc^hiel 
Deutch & Co., for $681.36, at three 
months and is dated September 3, 1869, 
was offered in evidence. This note was 
given in settlement of a suit by the pay- 
ers therein against Noedel & Van Nes 
upon a note drawn by them and which 
was a debt of that firm prior to the exe- 
cution of the mortgage. It includes the 
amount of the note upon which Noedel 
& Van Nes were so sued, the costs of 
suit, the interest on the note and attor- 
ney's commissions. 

There is no evidence to show that 
Hischman & Ulrichs were in any manner 
liable to pay this claim of Archiel, 
Deutche & Co. until they stepped in on 
Sept. 3 ,1869, and gave their own note 
as above set forth. Not a word was said 
about it in the conversation between Mr. 
Ulrichs and Van Nes and there is not a 
syllable of evidence, tending to. fix a lia- 
bility for its payment upon Hischman 
& Ulrichs before the 3rd of September, 
1869. Your auditor therefore excludes 
this note from further consideration. 
******* 

No acceptances of drafts for Noedel 
and Van Nes, excepting the two drafts 
heretofore mentioned, were charged to 



them prior to April i, 1869, which shows 
that the liability incurred for other ac- 
ceptances of drafts was subsequent to 
the mortgage. 

The fund in Court with accrued inter- 
est is six hundred and thirty-two dollars 
and nineteen cents. 

The mortgage offered in evidence by 
Mr. Viator, is from Mr. Noedel as mort- 
gagor to Mr. Ulrichs as mortgagee. It 
recites an indebtedness from the former 
to the latter existing at the date of the 
instrument, and it further recites that 
this indebtedness of Mr. Noedel, "the 
party of the first part," to Mr. Ulrichs, 
"the party of the second part," was for 
acceptances of notes and drafts by the 
latter for the accommodation of the for- 
mer. It nowhere appears upon the face 
of the mortgage that it was given as, 
or intended to be a security to Hischman 
& Ulrichs for acceptances of notes and 
drafts by them for the accommodation 
of Noedel & Van Nes. 

It is an instrument securing Mr. Ul- 
richs as acceptor of notes and drafts for 
Mr. Noedel individually, and cannot in 
the opinion of your auditor be so stretch- 
ed and distorted by the imagination as to 
be made a security to Hischman & Ul- 
richs for any liabilities of Noedel & 
Van Nes. 

It it true that parol evidence is admis- 
sible for the purpose of showing the true 
intent of the parties to such an instru- 
ment when that intent is at variance with 
that which is expressed in the paper, un- 
der some circumstances; Lippincott t'. 
Witman, 3 W. N. C. 313. But no such 
evidence was offered here, and under the 
terms of the mortgage Mr. Viator's 
claim based upon the acceptance of notes 
and drafts by Hischman & Ulrichs 
for the accommodation of Noedel & Van 
Nes must fail. 

If, however, your auditor should be in 
error as to his construction of this mort- 
gage, how would the claim of Mr. Via- 
tor then stand? The instrument, if a 
security at all to Hischman & Ulrichs for 
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acceptances of notes and drafts for the 
accommodation of Noedel & Van Nes it 
must be for only such notes and 
drafts as had been so accepted by them 
at and before the date of the mortgage, 
and for renewals of the same. 

The mortgage recites, as before ob- 
served, an existing indebtedness on the 
part of the mortgagor to the mortgagee. 
It also sets forth specifically in what way 
the mortgagor was liable, /. e,, for ac- 
ceptances of notes and drafts which had, 
at its date, been accepted by Hischman 
& Ulrichs — assuming that Ulrichs was 
intended to mean Hischman & Ulrichs. 
There has been but one draft offered in 
evidence by Mr. Viator's counsel, which 
it is possible in your auditor's opinion to 
bring within the terms of the mortgage. 
This draft is in favor of Harryman, Nipe 
& Co., and has been heretofore sufficient- 
ly descriibed. If this draft has not been 
paid it is entitled to be paid out of the 
fund for distribution viewing the mort- 
gage as a security for the liabilities of 
Noedel & Van Nes. 

As has already been stated there was a 
mutual account between the two firms. 
In this account is found amongst the first 
items of charge the draft above mention- 
ed — falling due as it did on 31st July, 
1869. This item of charge was followed 
by a number of other charges of accepted 
drafts. Upon the credit side of this ac- 
courtt Noedel & Van Nes are credited for 
moneys paid to them; for the proceeds 
of whiskey sold by Hischman & Ulrichs, 
and with other items of credit as is 
shown by reference to the accounts stat- 
ed. These credits are largely in excess 
of what would have been sufficient to 
pay all the indebtedness of Noedel & Van 
Nes to Hischman & Ulrichs, which was 
due, prior to the charge of this Harry- 
man, Nipe & Co. draft as well as the 
draft itself. These payments were cred- 
ited generally on this account without 
any agreement between the parties as to 
the application of them. The cash as 
well as the whi&key was to pay the drafts 
accepted by Hischman & Ulrichs as they 
fell due. 

The rule of law in such a case, as your 



auditor understands it, is that -where the 
payments are general, and there is no ap- 
propriation either by the debtor or the 
creditor they must be applied in dis- 
charge of the earliest liabilities of a run- 
ning account : Speck v. Comth., 3 W. & 
S. 328 ; Berghaus v. Alter, 9 Watts 394 ; 
Price V. Sweet, 9 Casey 151. 

Under this ruling the Harryman, Nipe 
& Co. draft was paid in contemplation of 
law, and Mr. Viator's claim would be 
disallowed for that reason. 

There is another view in which this 
matter has been presented to your audi- 
tor which is based upon the argument 
that Mr. Noedel's liability, if any exist 
under the mortgage, is that of a surety 
for Noedel & Van Nes, and that Hisch- 
man & Ulrichs having had in their hands 
the means of satisfaction and having vol- 
untarily parted with such means Mr. 
Noedel is discharged from his liability 
as surety. 

Your auditor is of opinion that if Mr. 
Noedel was liable to Hischman & Ul- 
richs under the mortgage his liability 
was only that of a surety for Noedel Sr 
Van Nes. The evidence shows that 
Hischman & Ulrichs had a sufficient 
amount of property in the shape of whis- 
key, belonging to Noedel & Van Nes to 
fully pay and satisfy the draft in favor 
of Harryman, Nipe & Co. It is also an 
incontrovertable fact that the acceptors 
of the Harryman, Nipe & Co. draft, re- 
turned to their debtors, Noedel & Van 
Nes, a quantity of whiskey largely in ex- 
cess of what would have been sufficient 
to pay and satisfy the draft above men- 
tioned if it had been sold and the pro- 
ceeds of sale applied to that purpose. 

Where the creditor has the means oi 
satisfaction either actually or potentially 
in his hands and does not retain it the 
surety is discharged ; Richards v. Comth. 
&c., 4 Wr. 146; Everly v. Rice, 8. Har. 
297. 

In the opinion of your auditor if there 
was any liability upon the part of Mr. 
Noedel, by reason of the mortgage, to 
Hischman & Ulrichs, it was such as 
above mentioned; and Messrs. Hisch- 
man & Ulrichs, by their manner of deal- 
ing with their principal debtors discharg- 
ed their surety from all liablitiy under 
the mortgage. 

The remaining question to be passed 
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upon by your auditor is as to the right oi 
the mortgage to apply the proceeds of 
the sale of that portion of Mr. Noedel's 
real estate upon which the mortgage was 
not a lien, to the payment of the claims 
secured by the mortgage. 

As has been before stated the judg- 
ment of Mr. Keesey upon which the real 
estate was sold, as well as the judgment 
of Mr. Zurn were liens upon the entire 
real estate of Mr. Noedel, while the 
mortgage was no lien upon a portion of 
the property sold, which at the time of 
the sale was worth about one thousand 
dollars. 

Mr. Keesey 's judgment was prior in 
lien and Mr. Zurn's subsequent to the 
mortgage. After the sale Mr. Keesey 
was paid in full and the remainder of the 
proceeds of sale is the fund to be distri- 
buted. This payment to Mr. Keesey 
was neither demanded nor made out of 
any particular fund, but was taken gen- 
erally out of the proceeds of sale. 

Mr. Viator's counsel contended that 
inasmuch as equity would have compell- 
ed Mr. Keesey out of respect to the 
rights of the mortgagor, to exhaust first 
the fund upon which the mortgage was 
no lien, he must be presumed for the 
benefit of Mr. Viator to have done so. 

On the other hand Mr. Zurn*s counsel 
asserts that inasmuch as Mr. Viator did 
not compel Mr. Keesey to take first the 
fund not applicable to the mortgage there 
is no legal or equitable presumption that 
such a course was pursued by the first 
lien creditor to the prejudice of Mr. 
Zurn's judgment whose legal and equit- 
able right to the money is superior to 
that of one who had no lien upon it. 

It may be true that the mortgagee had 
the right in equity to compel the first lien 
creditor to exhaust first the fund upon 
which the mortgage had no hold. Such 
rights however your auditor is of opinion 
may be waived as well as other rights. 
No presumption can arise in your audi- 
tor's opinion to favor one party to the 
exclusion of the rights of another, and 
where a partv has neglected to invoke 
such aid as might put him in possession 
of the fund upon which his lien has no 
hold it would be iniquity rather than 
equity to admit any such violent pre- 
sumption as is required in this case 
where the result might be to deprive one 



who had a fair and honest lien upon the 
fund of the benefit of it. 

The time has passed when this distri- 
bution was made in which the mortgagee 
could have compelled the first lien to ex- 
haust the fund upon which the mortgage 
had no hold. The fund taken by Mr. 
Keesey was not pwirt of the fund for dis- 
tribution, and about it there was not and 
could not be any inquiry before your 
auditor. 

If there be any presumptions in the 
case they are in favor of payment of the 
creditor whose lien was upon the entire 
real estate of Mr. Noedel rather than in 
favor of one who contented himself with 
the security of only a portion of it. 

The Auditor, after deducting the costs, 
"Awards to Louis Zurn, plaintiff in 
judgment No. 526, April Term, 1875, 

$565.37." 

To this award, counsel for Viator filed 
the following exceptions: 

1. The auditor erred in awarding to 
Louis Zurn, plaintiff in judgment No. 
526, April Term, 1875, the sum of 

$565.37. 

2. The auditor erred in not awarding 
said sum of $565.37 to Geo. Fredk Via- 
tor, on mortgage executed by G. \V 
Noedel, on the 30th March, 1869, to 
Frederick Ulrichs, and assigned to Mr. 
Viator, 28th October, 1874. 

3. The auditor erred in excluding the 
note drawn by Hischman & Ulrichs in 
favor of Atchiel, Deutsche & Co., for 
$681.36, at 3 mos. dated September 3: 
1869, which was given in renewal of a 
note drawn by Noedel and \^an Xes 
prior to the execution of said mortgage 
and in not awarding the balance for dis- 
tribution to the holder of said mortgage 
on account of said note. 

4. The auditor erred in not awarding 
to the holder of said mortgage the 
amount of the draft in favor of Harri- 
man, Nipe & Co. for $190.67, at four 
months upon Hischman & Ulrichs, and 
accepted by them, at the date of 29th 
March, 1869, prior to the execution of 
the said mortgage. 

John Gibson and V. K. Keesey for ex- 
ceptions. 

N. M. Wanner and W, C. Chapman 
for report. 

Fisher, P. J. Exceptions dismissed 
and report of auditor confirmed. 
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COMMON PLEAS. 



Puhrman v. Fuhnnaii. 

Judgment — Presumption of Regularity 
of — Credits on. 

In a contest between plaintifT and defendant in a 
judgment, as to whether certain payments were made 
on It. if the only evidence is that ot the parties there- 
to, tne credits can not be allowed. The presumption 
of the law is in favor of the regularity of the judg- 
ment, and the burden of proof is on the party at- 
tempting to show the contrary. 

Rule to show cause why certain cred- 
its should not be allowed, &c. 

F. K. Keesey, for rule. 

5*. H. Forry and IV. C, Chapman, 
contra. 

A question of fact is involved in this 
case which it were better perhaps had 
been submitted to a jury, and which we 
suggested at the argument, but as coun- 
sel on both sides desire to have it dis- 
posed of by the Court, and it was within 
our power to hear and determine the 
matter in controversy, we have done so, 
and we are now requested by defendant's 
counsel to file an opinion giving our rea- 
sons for the conclusion at which we ar- 
rived. 

Emanuel G. Fuhrman, the defendant 
executed a judgment note in favor of 
Elias G. Fuhrman, the plaintiflF, for 
$3,274.96 on which judgment was en- 
tered to April Term, 1872, No. 461, and 
a fi. fa. issued thereon to January Term, 
1876, No. 23, and the sheriff has made 
his levy on defendant's real and personal 
estate. 

The defendant has presented his peti- 
tion to the Court in which he alleges that 
certain payments made by him on this 
judgment have not been credited, some 
of which are admitted, but a credit of 
four hundred dollars, which defendant 
claims he paid and is entitled to have de- 
ducted from the amount of the judg- 
ment, is denied by the plaintiflF, and it is 
in regard to this payment that the ques- 
tion of fact has arisen which the Court 
is asked to decide. 



We must not forget in approaching 
this question that this judgment like 
every other is in contemplation of law 
not the act of the parties, but of the 
Court, and that every presumption is in 
favor of its regularity and its correct- 
ness; the burden of proof therefore, in 
any contest which arises in regard to it, 
is thrown by operation of law, upon who- 
ever assails it, even though it be the de- 
fendant himself, and if the only evidence 
in the case was the conflicting testimony 
of the plaintiflF and defendant, one of 
whom swears the four hundred dollars 
were paid and the other that no such 
payment was made, the Court would not 
permit the amount of the judgment to be 
rendered, but would give the plaintiflF the 
benefit of the presumption in its favor. 

But a vast amount of testimony has 
been taken tendjng to show the correct- 
ness of each conflicting statement, which 
we have carefully examined. The judg- 
ment was given for the purchase money 
of real estate which defendant bought of 
plaintiflF, and the deed for which was de- 
livered in July, 1872. At the time of the 
delivery of the deed at the oflfice of S. H. 
Forry, Esq., the sum of $400 was deduct- 
ed from the amount of purchase money 
by consent of both parties, and a judg- 
ment note given for the balance. Sub- 
sequently a receipt is entered on the con- 
ditions of sale by Elias G. Fuhrman, 
the plaintiflF, for $550, which Elias al- 
leges embraced the $400 paid before the 
delivery of the deed and which Emanuel 
the defendant, alleges does not embrace 
that amount. This is the only question 
before us, as the renjaining credits 
claimed, viz: $150 in 1873, $100 in 1874, 
and $500 in 1875 are admitted by plain- 
tiflF and are to be credited on the execu- 
tion. Nor is the other question raised in 
the petition, as to whether the defendant 
is entitled to deduct a legacy due him 
from his father's estate pressed in .the 
argument, but the whole question pre- 
sented to the Court relates to the four 
hundred dollars of which we have 
spoken. 

It is a singular fact in this inquiry, 
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that the defendant upon whose testimony 
this credit must 'be allowed, if allowed at 
all, has exhibited an infirmity of memory 
in reference to the time and place of 
making this payment, which must seri- 
ously impair the value of his testimony 
that he made it at all. 

He was asked for example whether he 
told S. H. Forry, Esq., at his office and 
in the presence of plaintiff, that he paid 
these $400 in his office at the time the 
judg^nent note was written in July, 1872, 
and he denied having said so. But Mr. 
Forry when called on to testify, asserts 
most positively that not only on one oc- 
casion, but on two distinct occasions this 
defendant declared to him in his office 
that he paid the $400 there, that he 
counted it down to him on his desk, and 
reasserted this same thing as late as 
1875, when they met at (?is office to ad- 
just if possible their differences. 

This defendant also states that he 
never told Peter Resh that he had paid 
$650 on the land. Peter Resh has been 
sworn as a witness in the case and says 
that in 1874, long after the delivery of 
the deed, between harvest and seeding, 
that he was in defendant's yard, and that 
defendant told him he had paid $650 on 
the place he had bought — that he paid 
$400 before he had given plaintiff the 
judgment and that was taken off from 
the judgment bond, and that he had giv- 
en him $150 after he had given the judg- 
ment bond, and that all he had paid was 
$650 marked on the conditions of sale 
and $500 he had given him for Jesse 
Fuhrman; that they kept an account of 
these matters on a little memorandum 
paper, and that when he got his deed 
they counted it up and wrote it on the 
conditions of sale. 

True it is contended by defendant's 
counsel that tfiese contradictions, with 
others not alluded to here, relate to im- 
material matters, to some extent matters 
brought out on cross examination. But 
are these immaterial matters? Are they 
not very material in a controversy where 
the memory of one man is so pointedly 
placed in opposition to the memory of 



another. If a defendant tells you I paid 
you $400 in a certain office, although the 
time and place of payment is not the es- 
sential part of the matters and you show 
conclusively that no such payment was 
or could have been made at such a place, 
is this not material in a contest as to 
whether the payment was made at all, to 
show at least the infirmity of the witness' 
memory? But independent of this view 
of the case, certainly what defendant 
said to Peter Resh as to his payments, 
and all of which corroborates the plain- 
tiff's account of the transactions, is svh- 
stantive evidence, clearly admissible, and 
entitled to great weight in determining 
this question of fact. How are we to say 
that this defendant was wrong in the ac- 
count he gave the witness Resh of this 
matter, when he was nearly two years 
nearer in point of time, to the transac- 
tions of which he spoke, than he was, 
when he delivered the evidence read to 
the Court, and upon which he so greatly 
relies. 

We need scarcely go more into the de- 
tails of this testimony — we are convinced 
that this credit of four hundred dollars 
ought not to be allowed — that the re- 
maining credits should be allowed, and 
the costs of this proceeding ought to be 
paid by the plaintiff in the execution. 



Inners v. Hartman. 

Execution — Condemnation — When set 
aside — Exemption. 

An inquisition of the defendant's real estate will be 
set aside where the Sheriff refuses to appraise and al- 
low the defendant to retain the $300 exempted by law. 

The Sheriff is bound to notice the defendant's de- 
mand for an appraisement, and can not inquire as to 
the defendant's right to claim the benefit of the ex- 
emption law. 

Rule to set aside inquisition, &c. 

The attempt on the ipart of the plaintiff 
in this case to recover the money loaned 
by him to the defendant, gave rise to a 
litigation which continued for nearly 
nine years. The facts are in substance 
as follows: 

Conrad Inners loaned unto the defend- 
ant $450.00, and took as security therefor 
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a note with warrant of attorney to con- 
fess judgment, signed by the defendant 
and his wife. At the time of the execu- 
tion of the note, the defendant was in 
the possession of certain real estate, the 
title to which, however, was in his wife. 
The plaintiff knew of this fact when he 
loaned the money. The wife had no sep- 
arate estate, and acquired title to the, 
property only by a conveyance from her 
husband to her, which conveyance was 
purely voluntary, and without any finan- 
cial consideration: but, as was suibse- 
quently decided by a Commissioner, 
Referee and two Judges, said conveyance 
was not in fraud of existing* or subse- 
quent creditors. 

Judgment was entered upon the note, 
and execution issued against the makers. 
The wife presented her petition for leave 
to open judgment, etc., and, after argu- 
ment, the judgment was stricken off as 
to her. 

Another execution was issued, against 
the defendant alone, whereupon the de- 
fendant demanded of the Sheriff an ap- 
praisement and allowance to him of $300 
of property, as provided by the exemp- 
tion laws. This demand the Sheriff re- 
fused, and proceeded to hold an inquisi- 
tion, and condemned the above mention- 
ed real estate. To this condemnation 
this rule was taken. 

A, T, Patterson for rule. 

M. S. Eichelberger and John L. Mayer 
contra. 

Fisher, P.- J. The real estate of the 
defendant was levied upon by the Sher- 
iff, and condemned, and an application 
made to set aside the condemnation be- 
cause at the time the levy was made or 
shortly afterwards the defendant claimed 
the right to have retained and ap- 
praised and three hundred dollars set 
apart for his use out of the proceeds of 
sale under the exemption act. The Dep- 
uty Sheriff levied the real estate of the 
defendant on the 6th of July, 1872; on 
the 8th of July notice was served upon 
him in writing, that defendant asked, an 
appraisement and demanded three hun- 



dred dollars out of the proceeds ; on the 
3rd of August the property was con- 
demned, no appraisement having been 
returned or held, and no mention of the 
demand for the exemption having been 
made by the defendant. 

We think the Sheriff was bound to no- 
tice the defendant's demand. The re- 
quirement of the act of assembly is man- 
datory and that he is not the judge of the 
propriety of the demand nor the power 
to determine the right of the defendant 
to make it. Many cases decide that a 
Sheriff is liable to an action if he does 
not comply with the requirement of the 
act of assembly regarding sheriff's sales ; 
but it is not the only remedy the defend- 
ant can have. He has a right to have ex- 
tended to him all the privileges the law 
gives him, and if the sheriff does not 
comply with the requisitions of the law 
regarding writs of execution, the defend- 
ant may ask the court to set aside the 
proceedings. In a case lately decided in 
our Supreme Court where a levy was 
made on personal property and there 
was not given the requisite number of 
days' notice of the time and place of sale, 
the Sheriff was held a trespasser ab in- 
itio; Carrier v, Esbaugh, 20 P. F. Smith 
239. "Selling the goods without notice 
was not merely an abuse; it was an act 
done without authority, and* against 
law," says Mr. Justice Williams in his 
opinion in that case. We will not say 
that the condemnation in this case was 
without authority; but we will say it 
was an abuse of the writ, and against 
the express letter of the statute, and 
therefore against law, and for that rea- 
son the inquisition ought to set aside. 

The affidavit in this case made by the 
defendant asks relief alone upon the 
ground that the sheriff refused to sum- 
mon appraisers to value the property and 
retain his claim of three hundred dollars 
under the exemption act. But it is said 
that the testimony taken and read in be- 
half of the defendant goes to show that 
the property belongs to the wife of the 
defendant and not to him. We admit 



Digitized by 



Google 



172 



YORK LEGAL RECORD. 



that where a party declares that he has 
no interest in the property he cannot at 
the same time claim an allowance under 
the exemption law. In this case, how- 
ever, the affidavit for relief is only 
founded upon the allegation that the 
sheriff refused to make the appraisement 
as demanded. Why the other evidence 
was given I do not know; certainly it 
had nothing to do with the application 
as originally made to set aside the con- 
demnation. 

Rule made absolute. 

Conrad Inners died, and his adminis- 
trator issued an alias fi. fa., followed by 
a pluries, and a second pluries. Another 
inquisition was held, to which exceptions 
were filed, but the exceptions were dis- 
missed. A vend. ex. was issued, and the 
property sold as the real estate of the 
defendant. No formal notice was given 
at the time of the Sheriff's sale, that the 
property was claimed by the wife. The 
proceeds were ruled into Court, and be- 
fore the Commissioner appointed to dis- 
tribute the same, the defendant claimed 
$300.00 thereof, under the provisions of 
the exemption law. This claim was al- 
lowed by the Commissioner, but, upon 
exceptions being taken, the Court 
(WiCKES^ A. L. J.) overruled the Com- 
missioner's finding in this respect and 
disallowed the claim. [See Inners v. 
Hartman, ante 35.] 

The property was purchased at the 
Sheriff's sale by Frederick Hockemeyer, 
and the Sheriff's deed for the same deliv- 
ered to the purchaser. Leah Hartman, 
wife of the defendant, asserted her title 
to the property, and refused to deliver 
possession to the Sheriff's vendee. He 
then instituted an action of ejectment for 
the recovery of the property, a report of 
which will be found in Hockemeyer v. 
Hartman, infra 173. 

Meanwhile, during the progress of the 
cause, a change had taken place in coun- 
sel, as well as parties. The administra- 
tor of Conrad Inners was represented by 



E. W. Spangler, Esq., who appeared for 
the exceptant in Inners v. Hartman, ante 
35. — ^A. T. Patterson, Esq., who ap- 
peared for the claimant (Hartman) in 
that case, died before the filing of the 
Court's opinion therein. John L. Mayer, 
Esq., one of the counsel for the original 
plaintiff, also died during the progress 
of the cause. Thus the gist of the whole 
dispute — the ownership of the real estate 
sold by the Sheriff — was decided in a 
new case, under a new title, and without 
any of the original counsel. 

[See Hockemeyer v. Hartman, infra 
173] 



Abstracts of Recent Decisions. 



(Cases not othenvise designated are 
Supreme Court cases.) 

Building Association — Charter of.— 
Where courts are authorized to approve 
articles of association they must see that 
the articles conform to the statute in all 
essential particulars. Where, however, 
an association has been conducted for 
years as if duly constituted, a party who 
has reaped the advantages and profits of 
its business will not be allowed, for his 
own benefit, to question the legality of 
its transactions. He will be held estop- 
ped. — Mechanics* Building and Loan 
Association v. Minnich, (C. P. of Lu- 
zerne County), 10 Luzerne Legal Reg- 
ister 323. 

Will — Construction of — Life estate.— 
Where P., by his will, bequeathed the 
residue of his personal estate to his wife, 
during her life, providing that, in case 
of her death before the same was ex- 
pended for her use, the residue should 
pass over, Held, that the wife was en- 
titled to receive said residue absolutely, 
without giving security. The gift of the 
produce of a fund is a g^ift of the fund 
itsdt.— Potter's Estate, (Chester C. P.) 
I Chester County Reports 318. 
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Hockemeyer ▼. Hartman. 

Conveyance to wife — Notice of — Dis- 
puted title — Sufficiency of notice at 
Sheriff's sale — Judgment — Sale under 
a judgment whose lien has expired. 

I loaned money unto H., and took as security there- 
for, a judgment note executed by H. and his wife. 
At the time of the loaning of the money, H. was in 
possession of certain real estate, the title to which was 
in his wife; of which fact L had knowledge. Judg- 
ment was entered upon the note, execution issued, 
and the real estate sold to F. H. Held in an action 
of ejectment brought by F. H. against H. and wife, 
that I. having knowledge that the title was in H/s 
wife, the presumption of law is that he loaned his 
money upon the credit of H., and he could not there- 
fore resort to the land in dispute; and hence no title 
passed by the Sheriff's sale to F. H. which could de- 
feat the wife's title. 

No formal notice was given at the Sheriff's sale 
that the wife of H. claimed the propertv, but the 
purchaser testified that "I heard it saia before I 
purchased the land, and on the day of sale, that Leah 
Hartman had the title to the land.^' Held, to be suf- 
ficient notice to the purchaser that the title was in 
Mrs. Hartman. 

The judgment of I. against H. and wife was enter- 
ed on April 2, 1869; the real estate was sold October 
17, 1876. Held, that the iudgment having lost its 
lien before the Sheriff's sale, the sale was invalid, 
the deed passed no title, and the plaintiff cannot re- 
cover. 

Excq)tions to Referee's report. 
The facts in this case, previous to the 
impetration of the suit, which was an 
action of ejectment, are given in Inners 
V. Hartman, ante 170. John W. Bit- 
tenger, Esq., was chosen Referee, and 
found for the defendant, for substan- 
tially the reasons set forth in the defend- 
ant's first point, and the Referee's an- 
swer thereto: 

Point. If the referee believes from the 
evidence that Conrad Inners, when he 
took his judgment against Leah Hart- 
man and Tobias Hartman by proceed- 
ings upon which the property in dispute 
was sold by the sheriff to the plaintiff in 
this suit, knew that the real estate in 
question had been conveyed to said Leah, 
the presumption of law is that he loaned 
his money upon the credit of Tobias 
Hartman, the husband of Leah, and the 
could not therefore resort to the land in 
dispute for the payment of the money so 
loaned and therefore no title which could 



defeat the title of Leah Hartman passed 
by the sheriff's deed to the plaintiff in 
this suit. 

Answer. The referee read this point 
and answered it as follows : The evidence 
shows that Conrad Inners at the time of 
the taking of his judgment knew that the 
deed for the property in dispute either 
had bee^i or would be made to Leah 
Hartman, and further knew his judg- 
ment would not be a lien on the land by 
reason of the coverture of said Leah 
Hartman. The proposition of law con- 
tained in this point is therefore correct. 

To this report exceptions were filed by 
the plaintiff. 

Edward IV. Spongier and James B. 
Zieglcr for exceptions. 

Blackford & Stewart, contra. 

Fisher, P. J. This is an action of 
ejectment brought to recover a small 
tract of land situated in York townsliip. 
The case was submitted to a Referee. 
We agree with him in his views of the 
legal questions involved, and are of the 
opinion that the cases of Snyder v. 
Christ, 3 Wright 499 ; Trench v. Mehon, 
6 Smith 286, and Thompson v. Thomp- 
son. I Harris 380, sustain him, and al- 
thougih we can not sanction all his rul- 
ings or admissions of evidence, we do 
not think it necessary to notice them. 
There is an important, vital fact in this 
case, which was not taken notice of be- 
fore the Referee, but was mentioned by 
him in his report, and that is, that the 
judgment upon which the Sheriff's sale 
was made had lost its lien at the time of 
the sale. But on the argument of the ex- 
ceptions to the report of the Referee it 
was contended that the Sheriff's sale 
passed no title to the plaintiff because 
the judgment upon which it was sold was 
not a lien on the premises, which were 
the subject of the sale. 

The judgment was entered on the 2nd 
day of April, 1869, for $450, against To- 
bias Hartman and Leah his wife, on a 
bond and a warrant of attorney to con- 
fess judgment. On the 29th of April, 
1872, the name of Leah Hartman, one 
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of the defendants was stricken from the 
record, by order of the Court, on the 
ground that Mrs. Hartman could not 
execute a bond with warrant of attorney 
to confess judgment. Afterward, a ^.. 
fa. and vend. ex. issued against Tobias 
Hartman and his interest in the land in 
question, in this case was sold to Fred- 
erick Hockemeyer, by virtue of a vendi- 
tioni exponas issued September 13, 1876, 
acknowledged in open Court, and deliv- 
ered to the plaintiff, and recorded in 
Sheriff's deed docket, page 77. 

The Referee in his answer to the de- 
fendant's 6th point, a part of which was 
that Hockemeyer had notice either actual 
or constructive at the time he purchased 
at Sheriff's sale, that said Leah Hartman 
had the title to the property in question, 
answered, **That Hockemeyer had the 
notice mentioned in the point." The Re- 
feree's notes do not show that any pub- 
lic notice was given at the Sheriff's sale 
that Mrs. Hartman owned the property, 
but Hockemeyer, the plaintiff, in his tes- 
timony states that "I heard it said before 
I purchased the land and on the day of 
sale that Leah Hartman had the title to 
the land." From this testimony the Re- 
feree decided rightly that the plaintiff 
had notice that the title was in Mrs. 
Hartman. 

But was the judgment a lien upon the 
property sold, and if it was not did the 
levy of the /i. fa. make it one ? The Act 
of the 2 1st of March, 1827, Section i, 
provides that judgments shall not con- 
tinue a lien for more than five years, un- 
less revived, although execution may 
have issued, P. L. 126. In the appeal of 
Stephen's Executors, it was held, "that 
after the lien of a judgment is gone, a 
seizure and extent of land, on an execu- 
tion will not continue the lien because a 
judgment and an execution thereon have 
not independent liens; 2 Wright 15; 
Duer V, Eastman, 8 Harris 260. 

The a, fa, is a mere instrument for en- 
forcing the lien of a judgment and does 
not constitute the lien as it does when 



levied on personal property, or on real 
estate on a testatum fi. fa. issued on a 
judgment in another county and which 
never was a lien on any lands except in 
the county in which it was entered. 

In Jameson's Appeal, 6 Barr 282, the 
^. fa. had been levied upon the land 
while the judgment was a lien, but be- 
fore the sale by the Sheriff it had ex- 
pired, and the Supreme Court held that 
judgments subsequent to Jameson's were 
entitled to the money. In Packer's Ap- 
peal, 6 Barr 279-80, it is admitted that 
on lands acquired after the judgment a 
lien may be attained by a levy of a /?. 
fa., but if this is so the reasons must be 
that a scire facias could not issue on 
such a judgment to revive a lien be- 
cause there was no lien to revive, and the 
only way to effect the desired end would 
be to proceed by fi. fa. and vend. ex. to 
sell the after acquired property. But this 
is not the case here as the judgment of 
Inners' administrator had lost its lien on 
the property previously acquired. As 
the deed was executed to Mrs. Hart- 
man on the 3rd day of April, 1868, but 
not delivered until the 2nd of April, 
1869, and the judgment in question was 
entered on the 2nd of April, 1869, so 
Packer's Appeal does not apply to this 
case. As the Inners judgment on which 
the sale was made had lost its lien before 
the sale was made to the plaintiff it does 
not come within the two excepted cases 
where the fi. fa. and the venditioni make 
the lien. For that reason the Sheriffs 
sale and deed conveyed no title, and the 
plaintiff cannot recover. 

Exceptions dismissed and report of 
Referee confirmed.* 



*See, however, Carl v. Striae, I Yoik Legal Rtc* 
OM) 141. in which Judge WicKss held that a sale no* 
der a vend. €x. held after the lien of the judgment 
had expired, conveyed the defendant's title, and waf 
good as against him. Also, Reynold's Appeal, a^* 
77, in which the Supreme Court decided that a ve%A, 
tx. can only issue while the judgment it a lien.— £•• 
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Hursh y. Gross. 

Referee — Reading of extract before — 
Ezndence — Setting aside of report. 

In a suit before a Referee, where the controversy 
turned upon the soundness of a horse, the defendant's 
counsel read before the Referee an extract from 
"Wilkes' Spirit of the Times," containing the opinion 
of the editor of that paper on the very question in- 
volved in this inquiry, and based upon a statement of 
facts submitted to that journal by the defendant's 
counsel. The Referee found for the defendant. Held. 
that the reading of such an extract before a jury, 
even by way of argument or illustration, would be 
sufficient cause for a new trial, and therefore the re- 
port of the Referee was set aside. 

Exceptions to Referee's report. 

WiCKES, A. L. J. The defendant in 
this case sold a horse to plaintiff and 
guaranteed his soundness at the time of 
the sale. The question therefore in con- 
troversy relates to the soundness of the 
horse at the time of the transaction. On 
the argument of the case before tihe Re- 
feree defendant's counsel was permitted 
to read as part of his argument, plaintiff 
objecting, an extract from "WiHce's Spir- 
it of the Times" containing the opinion 
of the editor of that paper in the very 
question involved in this inquiry, and 
based upon a statement of facts submit- 
ted to that journal by the defendant's 
counsel. 

We think the Referee erred in permit- 
ting this extract to be read, after plaintiff 
objected, notwithstanding the view sug- 
gested by the counsel and Referee, that 
it was only an illustration of defendant's 
argument and not offered as evidence. It 
was clearly inadmissible as evidence, and 
not within the rule which permits a per- 
tinent question or extract from a work 
of science or art, or from a classical or 
historical publication to be read by way 
of illustration or argument. And if pre- 
sented in this way to the Referee, as it 
doubtless was, it was simply an attempt 
to get improper matter before him, in the 
form of an illustration, and as much an 
abuse of the privilege before referred to. 
The Referee is, we have no doubt, en- 
tirely unconscious of any influence pro- 
duced upon his mind, by this extract, 
but however that may be, it would cer- 
tainly be ground for a new trial, had it 
occurred before a jury, and we can per- 



ceive no reason why a different rule 
should prevail, when the trial is before a 
Referee. This view of the case renders 
it unnecessary to consider the remain- 
ing exceptions. 

A question of fact is involved, in re- 
gard to which the evidence is conflicting ; 
we think, therefore, it is better it should 
be submitted to a jury than that we exer- 
cise the power conferred by the Act ap- 
proved the 9th of April, 1868, and enter 
such judgment upon' the law and evi- 
dence in the case as we deem proper. 

The fourth exception to the report of 
Referee is sustained and the report set 
aside. 



Goodman y. Wireman. 



Personal Property — Sale of — Delivery 
of — Order. 

A. gave an order to B. on C. as follows: "Mr. 
Hess Goodman, York, Pa. Dear Sir: Any goods yoa 
sell to Mr. S. Gibson in am't not exceeding one hun- 
dred dollars, I will pay you in ninety days. I know 
Mr. Gibson to be reliable. I W. G. Wireman." B. 
bought the goods of C, had them mark d \vi h his 
name, and some of them moved into another room. 
Afterwards he disi)Osed of them to C. Hplo. *hat 
there was such a sale and delivery of the goods to 
B. as enabled him to dispose of them as he saw fit, 
and rendered A. liable to C. for their payment. 

Exceptions to Referee's report. 

Fisher, P. J. From the testimony of 
Samuel Gibson, Wireman not having 
been examined as a witness to contra- 
dict him, it appears that I. W. G. Wire- 
man, the defendant, was indebted to him 
$945, and gave him an order on the 
plaintiff for $100 worth of furniture. 
The order was in the following words: 

Mr. H. Goodman, York, Pa. Dear 
Sir: Any goods you sell Mr. Gibsoij in 
am*t not exceeding one hundred dollars, 
I will pay you in ninety days. I know 
Mr. Gibson to be reliaible. 

I. W. G. Wireman. 

This order I consider an original un- 
dertaking by Wireman to pay for one 
hundred dollars* worth of good, to be 
sold to Gibson. There does not seem to 
be any idea in the mind of Wireman that 
the goods were to be paid for by Gibson, 
but by Wierman ; and all to be a credit 
on the indebtedness of the latter to Gib- 
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son. That being so Wireman was the 
principal debtor and no question of sur- 
ety or guarantee can arise in the case. 
Under the circumstances we think the 
marking with the name of Gibson of the 
articles and their being set apart and 
some of them moved into another room 
was such a perfecting of the sale as vest- 
ed the property in Gibson, who at the 
time he selected the articles delivered to 
Goodman the order of Wireman. The 
property being in Gibson by these acts, 
(although there was no actual delivery) 
he had a right to sell or dispose of them 
to Goodman or any other person he 
chose to deal with ; at whatever price he 
could get for them. We therefore think 
that the plaintiff is entitled to recover 
and that the report of the referee ought 
to be approved and confirmed. 

Exceptions dismissed and report of 
referee confirmed. 



Boner v. Miller. 



Act of 1729 — Marrying minors — For- 
mer recovery of penalty. 

The father of a minor child brought suit against the 
defendant to recover the penalty imposed by the Act 
of 1729 upon clergymen marrying minors without the 
consent ot their parents. Afterwards, the mother of 
the other minor brought a similar suit, and recovered 
judgment. Held, to oe a bar to the recovery of the 
penalty by the father. 

Plea of former recovery. 

Fisher, P. J. The only question rais- 
ed on the pleadings in this case is wheth- 
er a recovery of a judgment on a subse- 
quent suit by the mother of a minor in- 
termarried with the son of the plaintiff 
in violation of the act of 1729-30 is a bar 
to the recovery of the penalty inflicted 
by that act, on a prior suit instituted by 
the father of one of the minors illegally 
married by the defendant. 

In actions like the present it is well 
settled that there can be but one recovery 
of the penalty for the offence of marrying 
a minor son to a minor daughter without 
the publication of the banns and without 
the assent of their respective parents. In 
Burns v. Bryan, i Pittsburg Report 191, 
it was held by Judge Williams in the 



District Court of Allegheny, that the re- 
covery of one parent who sues after the 
impetration of a writ issued by the oth- 
er parent is a bar to the former suit un- 
less the judgment is collusive, and we 
think his decision is a correct one. In 
the present case the pleadings contain 
no allegation of fraud and collusion and 
as no disputed fact is put in issue by the 
pleadings, but the issue raised is one of 
law, we must render judgment for the 
defendant. 

Judgment for the defendant. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Administrator — Leave to Bid at His 
own Sale, — Where an administrator asks 
leave of Court to bid at his own sale, the 
record should show that the sureties of 
the administrator are willing their prin- 
cipal should obtain such leave. — Lexvis' 
Estate, (Chester O. C.) i Chester County 
Reports 313. 

Mortgage — Forgery of — Defence to, 
— No man can be deprived of his proper- 
ty by a forged deed or mortgage, and 
against such a defence the magistrate's 
certificate of acknowledgment is not con- 
clusive, no matter what may be the bona 
fides of the holder. The assignee of a 
forged instrument has bis remedy 
against the assignor, who always impli- 
edly warrants the genuineness of it.— 
Reineman v. Moon, 12 Pittsburgh Legal 
Journal 167. 

Vendor and vender — Refusal to re- 
ccive purchased goods — Measure of 
damages, — In an action by a vendor 
against his vendee to recover damages 
because of the refusal of the latter to re- 
ceive the goods sold, the proper measure 
of damage is the difference between the 
price agreed to be paid and the cost of the 
article to the vendor. — Allegheny Valley 
Railroad Co, v, Steele, 12 Pittsburgh 
Legal Journal 158. 
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QUARTER SESSIONS. 



Com. V. Ream. Com. v. Meier. 

Criminal lazv — Fozver of jury to desig- 
nate prosecutor — When costs should 
be imposed upon. 

Under the Act of i860, the jury has the power to 
find and designate the actual prosecutor in the case, 
even though the person so designated be other than 
the one named as prosecutor on the indictment. 

The act oJF 31 March, 1856, P. L. 205, relative to 
the duty of constables to mawe return of violaJons of 
the law by liquor dealers, can have no effect upon 
the i>ower of the jury to desi^ate the true prosecutor, 
and impose the costs upon him. 

Where a prosecution is brought through malice or 
ill-will, or without probable cause, the jury may right- 
fully impose the costs upon the prosecutor; but where 
there is no evidence of such msuice or ill-will, where 
a probable cause existed, and only a sense of duty in- 
duced the bringing of the prosecution, the costs 
should not be imposed upon him. 

Rules to show cause why so much of 
the verdicts of the juries as imposes one- 
half of the costs upon the prosecutors 
should not be set aside. 

Cochran & Hay for rule. 

W, C. Chapman, contra. 

WiCKES, A. L. J. Rules to show 
cause why so much of the verdicts of the 
jury in each of the above cases as im- 
poses one-half the costs upon the prose- 
cutors named in the verdicts, should not 
be set aside, were granted at the instance 
of the commonwealth, and have been ar- 
gued before us. The indictments were 
based upon returns made by constables 
under the provisions of the 33rd Section 
of the act approved the 31st of March, 
1856, P. L. 205, requiring constables of 
wards and townships to make return of 
retailers of liquors, and also whether 
within their knowledge there is any place 
kept and maintained in violation of law : 

"And if any person shall make known 
in writing, with his or her name sub- 
scribed thereto, to such constable, the 
name or names of any one who shall 
have violated this act, with the names of 
witnesses who can prove the fact, it shall 
be his duty to make return thereof, on 
oath or affirmation, to the Court, and 



upon his wilful failure to do so, he shall 
be deemed guilty of a misdemeanor, and 
upon indictment and conviction, shall 
pay a fine of fifty dollars, and be sub- 
ject to imprisonment at the discretion of 
the Court, of not less than ten nor more 
than thirty days." 

The defendants were both acquitted, 
and the jury in the first case named 
Thaddeus K. Kauflfelt as prosecutor, and 
directed him to pay one-half the costs, 
and in the second case named David 
Fahs as prosecutor, and directed that he 
pay one-half the costs. 

Kauflfelt had only given verbal notice 
to the constable, but Fahs had made 
known in writing the complaint against 
Meier, under the provisions of the Act 
of 1856. 

On both indictments the names of the 
constables who made the returns were 
endorsed as prosecutors. 

There are two questions presented: 
First, had the jury the power to go be- 
hind the oflficers' names, indorsed on the 
bills, and inquire who the actual prosecu- 
tors were ; and secondly, ought they, un- 
der the evidence in these cases, to have 
named these parties as proscutors. 

The 62 Section of the Act of March 
31, i860, I Purdon 390, place 65, says 
that in all prosecutions, cases of felony 
excepted, if the bill of indictment shall 
be returned ignoramus, the Grand Jury 
returning the same shall decide and cer- 
tify on such bill whether the county or 
the prosecutor, shall pay the costs of 
prosecution ; and in all cases of acquittal 
by the petit jury, on indictments for the 
offences aforesaid, the jury trying the 
same shall determine by their verdict, 
whether the county, or the prosecutor, 
or the defendant, shall pay the costs, or 
whether the same shall be apportioned 
between the prosecutor and the defend- 
ant, and in what proportions; and the 
Grand or Petit Jury so determining, in 
case they direct the prosecutor to pay 
the costs, or any portion thereof, shall 
name him in their return or verdict. 
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It is conceded that costs cannot be im- 
posed upon a public officer, while acting 
in his official capacity ; but the argument 
here is, that not only is the jury forbid- 
den to name the constable as prosecutor, 
because of the policy of the law, but that 
the Act of 1856, by some subtle agency, 
wholly incomprehensible to us, takes 
away the power conferred by the Act of. 
i860, and that the moment an officer's 
name appears as prosecutor, although 
compulsory under the act, that eo in- 
stanti a line is drawn, beyond which the 
jury trying the case can not investigate — 
cannot do that which the Act of i860 re- 
quires them to do "in all prosecutions, 
cases of felony excepted," viz., in case of 
acquittal, "determine whether the coun- 
ty, or the prosecutor, or the defendant, 
shall pay the costs," and if the prosecu- 
tor, "to name him in their return or ver- 
dict." If the jury are to be limited in 
their inquiry to the name endorsed on the 
bill as prosecutor, why does the act re- 
quire them to name him? It certainly 
means more than a mere matter of form, 
and it is admitted that in ordinary prose- 
cutions the jury have the right to ascer- 
tain the actual prosecutor, without re- 
gard to the name which happens to be 
placed on the bill. But it is insisted the 
Act of 1856 changes all this. Why? 
Certainly the Act of 1856 is anterior in 
date to the Act of i860, and if they op- 
erate at all upon each other, the subse- 
quent act would prevail, according to the 
simplest rules of construction ; but there 
is no conflict arising under these acts. 
One relates to the duties of constables, 
the other prescribes the duties of juries. 

It must be borne in mind that these are 
not cases in which the officers returned 
"within their knowledge, places kept in 
violation of law." In that event they 
would be the real prosecutors, and for 
their honest mistakes it would be mani- 
festly proper the county should pay, be- 
cause the policy of the law would not 
allow an officer to be thus embarrassed 
in the discharge of his official duties. But 



here the officers' return is compulsory. 
It is not pretended they knew aught of 
the violations of law complained of by 
these prosecutions. Why then should 
any policy of law stay the inquiry of the 
jury? Why compel the constable to bear 
the shield behind which others may safe- 
ly fight? 

If the jury cannot name the prosecu- 
tor, then they can only impose costs on 
the defendant, or the county. In a case 
where there is no evidence of guilt, it 
would surely be proper to make a de- 
fendant pay what is really a penalty; 
and hence only the county is left to be 
saddled with this burden; and to "this 
complexion it must come at last," if the 
argument of tTie Commonwealth's coun- 
sel is correct. 

As was said of the Act of 1804. of 
which the 62 Section of the Act of i860, 
above cited, is a substantial re-enactment, 
we must bear in mind that costs are in- 
tended by this Act as a punishment for 
the malice of the party who, without 
cause, puts a defendant to the shame and 
expense of a public trial. If there is 
cause, we know very well the power of 
the jury to impose costs upon a defend- 
ant, under the act of i860, although they 
may acquit him. But commenting upon 
the old Act of 1804, C. J. Tilghman, in 
Com. V, Harkness, 4 Binney 196, took 
occasion to say, "that laws obliging the 
respective counties to pay the costs of 
prosecution in all criminal cases where 
the accu.sed are acquitted, have a tend- 
ency to promote litigation, by enabHng 
turbulent and restless people to harass 
the peaceable part of the community, 
with trifling, unfounded, or malicious 
prosecutions, at the expense of the pub- 
lic." 

We do not, of course, mean to apply 
the strong language of the case to the 
cases before us. We are only arguing 
the abstract question of law which is in- 
volved, and which must always be con- 
sidered irrespective of particular cases 
or persons; and we certainly think it 
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true, that if any one can institute a pros- 
ecution by compelling a constable to 
make a return under the Act of 1856, 
and then, no matter how unfounded or 
malicious the charge may be, escape all 
responsibility, by standing in the shad- 
ow of the officer's name, whom he com- 
pelled to act, it would lead to an enor- 
mous amount of oppression in the 
name of the law, and impose upon the 
county an enormous amount of costs, for 
the mistakes, if not the malice, of hidden 
and irresponsible prosecutors. 

We are not unmindful of the difficul- 
ties which too often attend this class of 
prosecutions. Witnesses are frequently 
unwilling to testify, and officers some- 
times see but dimly the path of duty 
which stretches before them. We do not 
mean to discourage the efforts of law- 
abiding citizens, to detect and punish 
these, and all other violations of the law. 
No class of our people have more inter- 
est in the suppression of these excesses 
than the liquor dealers themselves, for to 
this class of offenders, they are largely 
indebted for the reproach which has 
sometimes been aimed at their business. 

We only mean to say, that there is no 
special and peculiar law governdng these 
cases; that they stand upon the same 
footing precisely with other prosecutions, 
except in the language of the act, "cases 
of felony." And when a jury sees pro- 
per to look behind the nominal prosecu- 
tor, whose name has been perhaps used 
for the protection it affords, and ascer- 
tain and name the actual prosecutor, we 
can see no reason for the interference of 
the court upon the ground that they have 
exceeded their power. 

Whether they exercise that power 
wisely and properly is altogether a dif- 
ferent question, and one to be determined 
under the evidence of each particular 
case. We fully recognize the authority 
of Guffy V. Com., 2 Grant 68, in which 
Judge Lewis says, "The jury have the 
power to name the prosecutor; but if 
they name one against whom there is 



not a particle of evidence, one who was 
not the prosecutor, and who had no no- 
tice whatever of the proceedings, the in- 
justice would be so monstrous that it 
seems impossible to doubt in regard to 
the power and the duty of the court to 
grant redress." And again, says the 
same eminent authority, "where the 
prosecution is not trifling, but one of 
grave character, where it is not unfound- 
ed, but founded upon probable cause ex- 
isting at the time it was commenced, but 
afterward fails by the death of material 
witnesses, and where there is no evidence 
of malice in the prosecution, it is the 
duty of the court to set aside the verdict 
against the prosecutor for the costs." 

Tested by these principles, the ques- 
tions 'before us are without difficulty. In 
the case against Ream, there was evi- 
dence of a quarrel between defendant 
and prosecutor, and some evidence tend- 
ing to show that the prosecution had its 
origin in the feelings arising from that 
controversy. The jury evidently took 
this view of it, and we are not prepared 
to say they were wrong. 

In the case against Meier, there was 
evidence of disorder in and about the 
house, although the jury failed to con- 
vict of the substantive offence, charged 
in the indictment. In addition to this 
there was no evidence of maHce on the 
part of the prosecutor. With probable 
cause existing for the charge, and only 
a sense of duty developed in preferring 
it, it seems to come within the rule of law 
adopted by the majority of the court in 
the case above cited. We therefore make 
the following order: 

In Com. V, Ream, rule discharged. 

In Com. V. Meier, rule made absolute. 



M— Vol. II. 



A Kentucky legislator sent up the 
following memorandum to the derk: 
"Leeve is asked to bring in A Bill to al- 
tar the time for the Legislater to meat. 
Referred to the comity on Religen." 
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COMMON PLEAS. 



Keener v. Miller et al. 
Judgment — Power of court to amend. 

The Court has no power to amend the record of a 
judgment by ttrikins off the name of one of the de- 
fendants, upon application made by him^ although 
said, name was written at the bottom of said note By 
mistake. 

Rule to show canse why the record 
should not be amended as prayed for. 

The note upon which the judgment in 
this case was entered, was written by one 
Henry Kohr, and was intended as a se- 
curity for money loaned by Keener to 
Miller. Under the directions of Kohr, 
Keener signed his name at the bottom of 
the note, and thus became one of the de- 
fendants in the judgment. He made ap- 
plication to the Court to amend the rec- 
ord by striking off his name as one of 
the defendants. 

E. D. Ziegler for rule. 

Blackford & Stewart contra. 

December 30, 1881. Wickes, A. L. J. 
This is an application by the plaintiff to 
.amend the record by striking off his 
name as a defendant, upon the ground 
"that his name was written at the bottom 
•of said note by mistake." 

The depositions submitted satisfy us 
.that such is the fact, but we think the 
Court has no power to amend a judg- 
ment in this way. 

We certainly have no such power un- 
less conferred by statute. The acts of 
May 2, 1852, and April 12, 1858, (i Pur- 
don 70) are quite comprehensive in their 
terms, and are furthermore to be liberal- 
ly construed, as are all statutes authoriz- 
ing amendments. But they do not seem 
to embrace this case. The act of 1852 
empowers the court to amend "judg- 
ments entered by confession by changing 
or adding the name or names of any 
party plaintiff or defendant, whenever it 
shall appear to them that a mistake or 
omission has been made in the name or 
names of any such party." 

A judgment therefore entered by the 



wrong Christian name may be amended; 
an error in the amount of the judgment 
may be amended ; and doubtless the name 
of a party omitted, could be added, and 
the record thus made to conform to the 
bond and warrant of attorney. 

But I know of no authority to strike 
oirt the name of a party unless as pro- 
vided by the statute, "it is necessary to a 
trial on the merits." (i Wr. 120; 11 P. 
F. S. 351.) 

It can make no difference that the 
judgment was entered by confession in 
this case, the legal consequences would 
be as if entered on a verdict ; 2 Nor. 109. 
We must therefore discharge the rule bo 
show cause "why the record should not 
be corrected as prayed for," but upon a 
proper application will open the judg- 
ment and permit the plaintiff to renew 
his motion to amend. 



Abstracts of Recent Decinons. 



(Cases not otherwise designated are 
Supreme Court cases,) 

Apprenticeship — Valid Contract of.— 
To make a valid contract of apprentice- 
ship in this State, under the Act 29th 
September, 1770, there must be a binding 
by indenture, the service must be that of 
an apprentice, in some art, mystery, oc- 
cupation or labor, and the contract must 
have the assent of a parent, guardian or 
next friend. — Phelps v. Pittsburgh, Cin- 
cinnati & St. Louis Railway Company, 
12 Pittsburgh Legal Journal 171. 

Prosecution — Malicious — Probable 
Cause. — If a prosecutor lays the facts of 
has case fairly before the EHstrict Attor- 
ney or a magistrate, and fallows the ad- 
vice given him by commencing a prose- 
cution, he can not be held Kable in an ac- 
tion for malicious prosecutibn, for such 
advice constitutes probable cause.— 
Reardon v. Pierce, (Chester C. P.) I 
Chester County Reports 323. 
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QUARTER SESSIONS. 



Com. V. Mummert. 

Criminal Law — Selling Liquor on Sun- 
day — Acts of 1855 and 1875. 

The act of April 13, 1875, P. L. 40, repeals all 
former legislation on the same subject, only so far as 
it supplies the place of such legislation. 

The first and third counts of the indictment charged 
that the defendant "did sell, trade and barter," 
spirituous and malt liquors on Sunday. The evidence 
was of actual sale. Hrlo, That as the act of 1875 
prohibited an actual sale ot intoxicating drink on Sun- 
day, the act of 18^5 was repealed pro tanto, and these 
counts of the indictment could not be sustained. 

The second and fourth counts of the indictment 
charged that the defendant "did allow and permit 
spirituous and malt liquors to be drank on and within 
the premises and house so kept by him," &c Held, 
that this was an offence under the act of 1855, which 
was not prohibited by the act of 1875, and hence these 
counts must be sustained. 

Motion in arrest of judgment, and for 
a new trial. 

The grounds upon which the motion 
was based are sufficiently set forth in 
the Court's opinion. 

/. L. Ziegler, J. W. Heller and W. C. 
Chapman for motion. 

£. D. Ziegler, E, IV. Spangler and H. 
L. Fisher, contra. 

October i8, 1881. Wickes, A. L. J. 
While we cannot agree that the act of 
April 12, 1875, (P. L. 40), commonly 
known as the repeal of the local option 
law, was intended to repeal all former 
statutes regulating and restraining the 
sale of intoxicating liquors in this com- 
monwealth, we think it is quite clear 
that it has that effect so far as it supplies 
the place of former legislation upon the 
same subject. 

Such is the uniform current of deci- 
sion in the loWer courts, so far as we are 
informed, and the Supreme Court 
(Crouse v. Com., 6 Nor. 171), in com- 
menting upon the same act, states the 
converse of the proposition to be, "that 
all prior statutes not inconsdstent with 
or supplied by the act of 1875 regulating 
sales of intoxicating liquors, continue in 
force, and the whole are to be construed 



as one.'' It was manifestly not the pur- 
pose of the legislature that the act of 
1875 should annul all former statutes, 
except pro tanto, for the 10 Sec. which 
defines the condition of the bond, dis- 
tinctly recognizes other laws "of this 
commonwealth relating to sdling or fur- 
nishing intoxicating drinks," as continu- 
ing in force. The settled principles of 
construction would seem to foiibid any 
other view. The repeal of statutes by 
implication is not favored; but when a 
subsequent affirmative statute introduces 
a new rule upon a given subject, and is 
evidently intended as a substitute for a 
former affirmative statute, it operates to 
repeal it by implication; 9 Ca. 511; 24 
P. F. S. 62. But when a late statute is 
repugnant to a former one only in part 
it repeals the former only so far as the 
repugnancy extends, and leaves all the 
remainder in force ; 9 Barb. 308. 

The indictment in this case is drawn 
under the aot of 1855, (2 Purdon 946, 
pl.38), and charges in the first and third 
counts, that the defendant "did sell, 
I trade and barter" spirituous and malt 
liquors on Sunday. The evidence was of 
actual sales, not of trading and barter- 
ing. The act of 1875 prohibits an actual 
sale of "any intoxicating drink on Sun- 
day" prescribing a new and much severer 
penalty, but leaving in full force the 
other provisions of the act of 1855. 
Upon the principles of construction re- 
ferred to, why is not the Bxit of 1875, so 
far as it prohibits and punishes such sale, 
a substitute for that of 1855? Such a 
construction may require additional care 
in the preparation of indictments, and 
the introduction of counts covering the 
various acts, but however that may be, 
the defendant when he appears for trial, 
is entitled to know the specific charges 
against him and not be convicted under 
another statute of an offence no longer 
punishaible under it. 

But what shall be said of the second 
and fourth counts of this indictment. 
They charge that the defendant "did al- 
lo>w and permit spirituous and malt 
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liquors to be drank on and within, the 
premises and house so kept by him, &c." 
This is quite as much an offence under 
the act of 1855, as to "sell, trade and 
barter;" but it is not prohibited by the 
act of 1875. So much then of the for- 
mer statute remains in force, and we can 
conceive of no reason why it does not 
apply to this case. 

The evidence was of repeated sales of 
spirituous and malt liquors on Sunday, 
by the defendant and members of his 
family, which he permitted to be "drank 
on or within the premises or house oc- 
cupied or kept by him." And the jury 
returned a general verdict of guilty. 
How can the defendant escape the con- 
sequences of this finding. It is no an- 
swer to say that this provision of the act 
was not intended to cover the case of an 
actual barter or sale by defendant, but 
only to apply to persons who had pro- 
cured liquor elsewhere than on the prem- 
ises where the same was "permitted to 
be drank." The offence of selling, trad- 
ing and bartering is quite complete with- 
out drinking upon the premises, the per- 
missive drinking is a distinct offence, 
and it matters little where the "spiritous 
or malt liquors" is procured. — We can 
see no reason -why judgment should not 
be pronounced on the second and fourth 
counts unless the defendant is entitled 
to a new trial for the other reasons as- 
signed. 

It is said we erred in "permitting evi- 
dence to be given to contradict the writ- 
ten license issued by the Court to the de- 
fendant and offered in evidence by the 
Commonwealth itself." We allowed the 
Clerk of the Court who made out the li- 
cense to correct a clerical error manifest 
upon its face, and we are aware of no 
rule of law which prohibits the intro- 
duction of parol evidence for that pur- 
pose. 

This error when corrected by the 
clerk, left no doubt that the license was 
issued for one year instead of for one 
day, and this disposes of defendant's 
third reason. 

It is further said we allowed evidence 



to be given of sales prior to the date of 
the license. We permitted no evidence 
to go to the jury regarding the sale to 
any one unless there was evidence that 
it occurred siibsequent to the issuing of 
the license. There was a conflict of evi- 
dence in one or two instances, but we 
had no power to withdraw it from the 
jury, and submitted it to them with 
proper instruction as to the weight it 
was entitled to at their hands. 

It is also said we erred in allowing 
evidence to be given of a witness getting 
his bottle filled by one of defendant's 
sons, when defendant was at church; 
and on another occasion, evidence that a 
witness obtained liquor from the spring- 
house on Sunday, in the absence of de- 
fendant. 

The facts are not correctly stated; 
they are as follows: William A. Stam- 
baugh testified, "that he got whiskey on 
Sunday, within the period covered by 
the license, from the defendant's son 
George ; that it was furnished him from 
the bar — defendant not there — that he 
paid for it the following week to de- 
fendant's wife." George Eyster testi- 
fied, "that during the same period he got 
a bottle of beer out of the spring-house, 
on Sunday, on defendant's premises, that 
defendant was on the porch at the time 
and could see the spring-house, he said 
nothing nor did I. I paid his boy ten 
cents. I drank the beer before defend- 
ant and the whole crowd." So that the 
defendant was not absent when this took 
place. But it would be odd indeed if a 
landlord's son could sell liquor from his 
bar on Sunday, and the landtord's wife 
receive pay for it during the week, and 
yet the landlord himseM at whose house 
this was done, escape liability because 
forsooth he was conveniently absent- 
attending church it is said. Nor would 
it be less odd, if he could with equal im- 
punity permit his guests to visit his 
spring house on Sunday, and there ob- 
tain the prohibited liquor, pay his son 
for it and drink it in his presence, and 
yet not one word of objection or re- 
monstrance. 
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Certainly we committed no error in 
permitting these facts to go to the jury, 
not only as evidence of illicit sales, but 
also of the illicit use of liquor on the 
premises, prohibited by the statute. 

We therefore arrest judgment upon 
the first and third counts of the indict- 
ment, discharge the rule for a new trial, 
and order that the defendant appear for 
sentence under the second and fourth 
counts, which are sustained. 



Abstracts of Recent Decisions. 



(Cases not othenvise designated are 
Supreme Court cases.) 

Appeal — Recognizance, — An appeal 
from the judgment of a justice of the 
peace was entered but no recognizance 
of bail, one of the defendants claiming 
the right of appeal without bail on the 
ground that he was a freeholder. Held, 
that the appeal might be perfected in the 
Common Pleas by the giving of proper 
security. — Davis v. Marra, (Chester C. 
P.) I Chester County Reports 328. 

Criminal law — Sunday — Selling se- 
gars on, — Where the evidence shows 
that the place of business was kept open 
on Sunday and an employee was selling 
segars, and that the owner was there 
part of the day, the presumption is that 
the busines-s was carried on with the lat- 
ter's knowledge and by his authority, 
and therefore both the principal and the 
clerk are guilty. — Seaman v. Common- 
wealth, 38 Legal Intelligencer 479. 

Practice — Writ of Error — Effect of. — 
After a judgment has been removed to 
the Supreme Court by writ of error, no 
further proceedings can be had in the 
Court below, until the record is actually 
returned thither. — Courtney v. Beck, 
(Schuylkill C. P.) 2 Schuylkill Legal 
Record 206. 



NEW RULES OF COURT. 



COMMON PLEAS. 

And now to wit, January 9, 1882, it is 
ordered : 

That Rule i, in the Common Pleas, 
under the head of "Trial," be amended 
so as to read as follows: 

1. A cause being at issue, either party 
desiring to have it tried shall so note it in 
the "watch book" to be kept by the Pro- 
thonotary for that purpose, at least four 
weeks before the commencement of the 
Court at which it is to be brought for- 
ward for trial, and this shall be notice 
of trial to all parties concerned. But 
either party who has thus noted the 
cause for trial may withdraw it by giv- 
ing the other party or his attorney notice 
thereof, in writing, three "weeks before 
the first day of such Court, and noting 
such withdrawal on the "watch book." 

That Rule 2, under the same head, be 
amended so as to read as follows : 

2. The Prothonotary shall make out a 
list of the cases so noted on the "watch 
book," which shall be arranged on said 
list according to their seniority, four 
weeks before the first day of the Court 
at which they are noted for trial. 

That Rule 3, under the same head, be 
amended so as to read as follows: 

3. After reading over the list to ascer- 
tain what cases have been continued or 
are for trial, and to afford an opportun- 
ity to move for a continuance or for an 
attachment, the court will proceed as 
soon as the current business will permit, 
to take up the causes and dispose of 
them in their order, and if, in any cause, 
unless it be one in which an attachment 
has been issued, the parties are not ready 
when the cause is reached, it shall be put 
to the bottom of the list not to be taken 
up until all the other causes are disposed 
of. But no cause shall be continued by 
consent more tTian once, and the Pro- 
thonotary shall note such continuance 
on any subsequent Trial List. 
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That Rule lo, under the same head, 
be amended so as to read as follows : 

lo. No case shall be placed upon two 
consecutive trial lists, for Courts to be 
holden within three weeks of each other, 
unless by special order of the Court for 
cause shown. 

RESCINDED, 

It is also ordered that the following 
Rules, under the head of "Attachment," 
in the Common Pleas, be and the same 
are hereby rescinded: i 

4. The Prothonotary shall endorse 
upon every writ of attachment execution, i 
and upon every writ of scire facias 
against garnishees in foreign attach- j 
ment, a rule upon the garnishee to file 
under oath, an answer to the writ, stat- 
ing whether or not at the time of tbe ser- j 
vice of the attachment upon him, or at j 
any time since, he had in his possession j 
or control any goods, merchandise, mo- i 
neys, or effects, belonging to the defend- 
ant; and if so, the nature, amount and 
value of the same. \ 

5. If the garnishee fails to make an- : 
swer as aforesaid, for twenty days after ' 
the return day of the writ, judgment in j 
proper form shall be entered against I 
him by the Prothonotary. If an answer 
be filed and the same is not satisfactory 
to the plaintiff, he may file interroga- 1 
tories and enter a rule of course upon 
the garnishee, to answer the same in 
twenty days or judgment. ! 

IN EQUITY. 

In Equity, the following rule is 
adopted : 

It shall be the duty of the Prothono- 
tary to record all bflls and answers in 
Equity, and he shall be entitled to re- 
cover for so doing, the same fees as are 
allowed by law to the Recorder of Dee4s 
for recording instruments. 
COMMON PLEAS and ORPHANS' 
COURTS. 

In the Common Pleas and Orphans' 
Courts the following Rules to regulate 
proceedings before Auditors, Referees 
and Commissioners are adopted: | 

Upon every reference to a Referee, I 
Auditor or Commissioner, it shall be his ' 
duty as soon as he reasonably can to as- 



sign a time and place for proceeding in 
the cause, giving due notice thereof to 
the parties or their counsel (except 
where notice by publication is prescrib- 
ed by the Rules of Court), and if either 
party shall fail to appear at the time and 
place appointed, the Auditor, Referee or 
Commissioner shall be at liberty to pro- 
ceed ex parte, or in his discretion to ad- 
journ the proceedings to a future day, 
giving notice to the absent party or his 
counsel, of such adjournment, and it 
shall be the duty of the Auditor, Referee 
or Commissioner, to proceed with all 
reasonable diligence, and with the least 
practicable delay ; and either party shall 
be at liberty to apply to the Court or a 
Judge thereof for an order to the Audi- 
tor, Referee or Commissioner to speed 
the proceedings, and to make his report, 
and to certify to the Court or Judge the 
reasons for delay. 

Either party to any proceeding before 
an Auditor, Referee or Commissioner 
may enter a rule, as of course, on his 
adversary to close the taking of his tes- 
timony within thirty days after notice of 
such rule; any testimony taken after 
thirty days notice of such rule, shall not 
be read on the hearing of said cause 
either before the Auditor, Referee or 
Commissioner, or in Court on the hear- 
ing of the exceptions. 

But it shall be in the discretion of the 
Court to enlarge the time on the applica- 
tion of the party against whom such or- 
der shall have been obtained, upon suffi- 
cient cause shown; and no such rule 
shall be entered against a party, while 
by the ordinary rules of evidence he is 
not bound to begin until his adversary 
has closed. 

It is ordered that a copy of each Pa- 
per Book prepared for use in the Su- 
preme Court, in any case, civil or crim- 
inal, heard and determined in the Courts 
of this County, shall be filed in the Law 
Library. 

It is further ordered that these rules 
shall take effect on and after the first 
day of February, 1882. 

By the Court, 

PERE L. WICKES. 
JOHN GIBSON. 
Attest: 

W. H. SiTLER, Prothonotary. 
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COMMON PLEAS. 



C. p. of 



Sill V. Rogers. 



Chester Co. 



Where H. by her will gave to S. $1,000 "to be paid 
by her to her son T. when he shall have atuined the 
age of twenty-one years." Held, that the interest 
thereon belonged to S. until T. reached that age. 

Per FuTHKY, P. J. — The general rule of law is that 
where l^acies are given, payable at a time specified, 
they carry no interest before that time. 

Where, however, the legatee is a child of the testa- 
tor or dependent on him, and no other provision is 
made for his support, the rule is otherwise. 

Amicable action and case stated by 
Ezra D. Sill and Sarah M. Sill, his wife, 
against Evans Rogers, Trustee of 
Thomas M. Sill. 

The facts sufficiently appear in the 
opinion of the court. 

FuTHEY, P. J. Hannah Marshall by 
her will made the following bequest : "I 
give to my niece, Sarah M. Sill, the sum 
of five hundred dollars and one thou- 
sand dollars more, to be paid by her to 
her son Thomas Marshall Sill when he 
shall have attained the age of twenty- 
one years." 

The question raised by this record is, 
how the $1000 mentioned in this bequest 
is to be enjoyed during the minority of 
the said Thomas Marshall Sill. 

The general rule of law is that where 
legacies are given, payable at a certain 
time, as upon the arrival of the legatee 
of age, they carry no interest before that 
time, for interest is allowed for delay of 
payment, and, consequently, till the day 
of payment comes around, and there is 
then default, no interest is demandable, 
unless there is something in the will 
which shows the testator's intention to 
give interest in the mean time. 

There is an exception to this rule that 
where the legatee is a child of the testa- 
tor and a minor, incapable of supporting 
himself, or one to whom the testator has 
plated himself in loco parentis, and no 
special provision is made for the main- 
tenance of the legatee, interest will be 
allowed on the legacy to the child by way 



of support, although the legacy is not 
payable until a future time. (Maguffin 
V. Patton, 4 Rawle 119; SeJbert's Ap- 
peal, 10 Casey 20.) In the case before 
us, Thos. M. Sill, to whom the legacy is 
to be paid at twenty-one, is a grand 
nephew of the testator, and she does not 
stand towards him in the relation of a 
parent, or one on whom any obligation 
rests to provide for his support. On' 
general principles, therefore, he is not 
entitled to the interest on his legacy dur- 
ing his minority, but simply to the 
amount of the principal, on his arrival 
at the age of twenty-one years. 

Independently of this, however, the 
language of the will bears upon its face 
the proper construction to be given to it. 
The bequest is "to my niece, Sarah M. 
Sill, the sum of five hundred dollars and 
one thousand more, to be paid by her to 
her son Thomas Marshall Sill when he 
shall have attained the age of twenty-one* 
years." It is as if the testatrix had said, 
"I give to my niece $500 to her own,, 
and I give her $1000 more, she to have 
the use of it until her son arrives at age, 
when she is to pay it to him." 

We think Sarah M. Sill is clearly en- 
titled to the use of this legacy of one 
thousand dollars during the minority of 
her son, and direct judgment to be en- 
tered on the case stated for the plaintiff 
for fifty-seven dollars. 
• » • 

Crim. con. — Action for damages for, 
— ^The action of crim. con. may be 
brought to recover damages either for 
seducing the plaintiff's wife, or for alien- 
ating her affection from the plaintiff, 
without seduction. The fact that after 
a divorce between the plaintiff and his 
wife, the defendant had intercourse with 
her, is evidence relevant in connection 
with facts that occurred before the di- 
vorce. If the plaintiff connives, he can- 
not recover, and his conjugal fidelity 
during the marriage is to be considered' 
by the jury in arriving at damages. — 
Silvernall v. Westerman, (Mercer C. P.)» 
1 1 Luzerne Legal Register 5. 



Digitized by 



Google 



i86 



YORK LEGAL RECORD. 



ORPHANS* COURT. 



Graham's Estate. 

Parent and child — Services of the latter 
— Meaning of servant — Act of 1834. 

A eon was employed bv his father upon his farm, 
and the Auditor found tnat his claim for services so 
rendered was entitled to a preference. Held, that a 
laborer on the farm is not entitled to the preference 
given to "servants" claims by the Act of February 
24. 1834. 

Excq)tions to Auditor's report. 

The facts necessary to a proper under- 
standing of this case are found in the 
opinion of the Court. 

WiCKES, A. L. J. The second and fifth 
exceptions relate to the claim of James 
C. Graham for one year's wages, and 
which the auditor has treated as a pre- 
ferred claim. 

In this I think the auditor has erred. 

In the first place the presumptions of 
law are all against the relation of master 
and servant — the parties were father and 
son. But conceding that a contract ex- 
isted between them, and none could be 
implied in the absence of evidence to es- 
tablish it, the question is whether the son 
in the duties he performed, is within the 
meaning of the word "servant," as em- 
ployed in the Act of February 24, 1834, 
defining the order of payment of deced- 
ents' debts. 

The old Act of 1794, which was iden- 
tical in this regard, has received elabor- 
ate judicial construction, and it has been 
said that this interpretation has marked 
out certain plain and intelligible prin- 
ciples for the regulation of these mat- 
ters, leaving us nothing but the applica- 
tion of these principles to the facts of 
each case as it arises. I confess the chart 
of decisions has not so impressed me. 

In Ex parte Meason, 5 Binney 167, 
the leading case in Pennsylvania upon 
this subject, it was held that the word 
"servants" entitled to the preference 
claimed in this case embraces those only 
who in common parlance are called ser- 
vants, persons who make part of a man's 



family and whose business it is to assist 
in the economy of the family, or in mat- 
ters connected with it. But it was held 
not to comprehend workmen employed 
at inn works or the like ; Tilghman, C. J., 
and Yeates, J., in their opinions allude 
to the significant fact that the term 
"workmen" employed with "servants" in 
the act of 1705, is omitted in the act of 
1794, and they also point to the distinc- 
tion taken in the old English statutes be- 
tween servants, laborers, workmen, &c. 
They also agree, and decide that the term 
"servants" in the act must be restricted 
to its common and usual sense as under- 
stood by householders. 

Judge Tilghman excludes from the list 
of persons to whom the statute applies, 
"persons employed in iron works, mana- 
gers, colliers, wood cutters, wagoners, 
and those whose business is out of 
doors," while Judge Yeates embraces in 
the list, "gardeners, coachmen, footmen, 
etc., even although they live out of the 
family." "It signifies," he says, "a hire- 
ling, one ennployed for money to assist 
in the economy of a family, or in some 
other matters connected therewith." He 
further says, he does not count it of mo- 
ment that the party hired sleeps and eats 
elsewhere than in the employer's house. 

I think one may readily arise from a 
careful reading of these opinions, with- 
out a very clear perception of the scope 
to be given to the term "servants" in the 
act. — Brackenridge, J., filed a dissenting 
opinion in the case, and favored a more 
liberal construction of the act. While we 
cannot rely upon his interpretation of 
the act, as a guide, it is useful neverthe- 
less, as a cotermporaneous comment upon 
what was meant to be decided by the 
Court; and it is difficult to escape the 
conclusion that he understood "laborers 
at husbandry" servants employed "in ag- 
ricultural improvements" "servants of 
husbandry," to be excluded from the 
benefits of the act. 

The subsequent case of Boniface f. 
Scott, 3 S. & R. 351, decides that a bar- 
keeper is within the meaning of the act, 
but the case is decided distinctly upon 
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the ground that he is a domestic living 
intra nuenia assisting in the economy of 
the family, whose sole occupation and 
employment is about the house ; and Gib- 
son, J., who delivers the opinion of the 
court, sums up the meaning of the word 
"servant", in the act to be, " all the hire- 
lings employed in service in and about 
the house,, and household affairs, or 
whose business it is to assist in the econ- 
omy of the family: the stable boy, the 
coachman, and all that class of hirelings 
fall within the reason of the law." In 
legal phrase they "are menial servants" 
although by courtesy called "gardener, 
housekeeper, nurse, coachman or bar- 
keeper." We look in vain in this opin- 
ion for any suggestion that laborers 
upon the farm, are enlbraced in the 
meaning of the act. 

In the matter of the estate of John 
Miller, i Ashmead 323, it was held that 
a person hired at a monthly salary, who 
resided in the house of his employer, and 
whenever required, assisted in the do- 
mestic labors of the family, although 
principally employed in aiding the in- 
testate, who was a victualler, in the mar- 
ket and slaughterhouse, is a servant and 
entitled to the preference given by the 
act ; but again is the case distinctly put 
upon the ground that he "was at the 
command of his master to be employed 
at his pleasure, either in the house or 
elsewhere; "in point of fact," said the 
learned Judge who decided the case, "he 
was called upon to assist in domestic la- 
bor and when required seems always to 
have complied with the requisition." 

In the case before us the auditor has 
found that James Graham was employed 
by his father, the decedent, upon his 
farm, and we see no reason to question 
the correctness of the auditor's conclu- 
sion, so far as it admits the claim which 
has been presented against the estate to 
a pro rata distribution. 

But we cannot acquiesce in the audi- 
tor's conclusion of law that this claim is 
entitled to be paid as a preferred claim 
under the provisions of the act already 
cited. 



His duties, as we gather from the evi- 
dence, related exclusively to the man- 
agement and tillage of the farm, he 
worked in the harvest, ploughed, drove 
the farm team, delivered the grain, ana 
exercised a general superintendence over 
the affairs of the farm, for Mr. Thomp- 
son testifies that he spoke to Col. Gra- 
ham about a team to the election, and he 
was referred to James, with the assur- 
ance that whatever he said would be 
right. But there is not one word in all 
the evidence to show that he was em- 
ployed about the house in any of the ca- 
pacities mentioned in the cases, or that, 
under his^ contract with his father, he 
could be called upon to aid in any of the 
domestic concerns: he lived at home, it 
is true, but whether because of his con- 
tract, or family relation does not appear, 
and is not perhaps important. But that 
he was a menial servant, whose sole, or 
even practical occupation was aibout the 
house, or whose business it was to assist 
in the economy of the family, cannot be 
argued for a moment from the evidence 
before us. We think, therefore, that 
James Graham was not a servant within 
the meaning of the act, and that his 
claim cannot be given any preference 
over the other creditors. 

We therefore sustain the exceptions 
relating to this as a preferred claim, and 
recommit the report to the Auditor with 
instructions to make distribution in ac- 
cordance with the views expressed in 
this opinion. 



o. c. of 



Delawftre County. 



Wilson's Estate. 



Appointment of insolvent debtor as 
executor — Right to exemption under 
act of 1849. 

An executor, who was an insolvent debtor of the 
decedent, is entitled to his exemption, under the 
act of 1840, on a fi. fa. upon a decree of the Orphans' 
Court. 

Rule to set aside appraisement under 
exemption law of 1849. 

December 5, 1881. Clayton, P. J. 
This proceeding was in the nature of a 
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a. fa. upon a decree in the Orphans' 
Court. The defendant in the execution 
had been the debtor of the decedent, and 
she had made him her executor. The 
Auditor appointed by the court to settle 
his account as executor of the said Mary 
Ann Wilson, finds that the balance due 
the estate was the amount due the deced- 
ent for borrowed money, and that it had 
been lost by misfortunes in business dur- 
ing the lifetime of the decedent. The re- 
port also shows that the debt was upon a 
simple contract with the decedent. This 
being the case she, if living, could only 
have recovered a judgment against him 
for the amount found due the estate by 
the Auditor. Upon an execution under 
such a judgment, he could have claimed 
his exemption under the Act of 1849. 
Both the Auditor's report and his an- 
swer to the affidavit in support of this 
rule shows his insolvency. He is cer- 
tainly within the equity of the act of 
1849, giving insolvent debtors property 
to the value of $300, exempt from exe- 
cution. Gaiber v. Commonwealth, 7 
Barr 205, and Piper's Estate, 3 Harris 
535, decided that an administrator may 
discharge his sureties from liability for a 
debt due by him to his decedent's estate 
by showing his own insolvency at the 
time of the decedent's death. It would 
seem from analogy of reasoning that this 
defendant should be permitted to show 
his insolvency, and that the debt for 
which the execution has issues was and 
is a liability ex contractu. 
The rule is discharged. 



Abstracts of Recent Decisions. 



{Cases not othenvise designated are 
Supreme Court cases,) 

AfHdaznt of defence law — What it does 
not extend to, — A judgment can not be 
entered for want of an affidavit of de- 
fence on a suit on a sheriff's recogniz- 
ance entered by him and his sureties. 
The affidavit of defence law does not 
include actions in tort, nor an action 



upon a contract which is for an uncer- 
tain sum. If the condition of the obliga- 
tion be for the performance of the duty 
of a public officer, or of a trustee, or of 
an agent or clerk, or to secure the deliv- 
ery of goods, or the rendering of ser- 
vices, it is not within the affidavit of de- 
fence law. — Borlin v. Com, ex rel Hillis, 
39 Legal Intelligencer 12. 

Assignment for benefit of creditors- 
Effect of. --On Dec. 3, 1875, E. P. & E. 
R. Green drew their promissory note for 
$600, in favor of Jas. Cloud, payable at 
the Bank of Brandywine in sixty days. 
Dec. 28, 1875, the Greens drew another 
note for $500 in favor of Qoud, who en- 
dorsed it and delivered it to the drawers 
for the purpose of taking up the former 
note at maturity. It was discounted at 
the First National Bank of West Ches- 
ter, and placed to their credit on the 
books of the bank, where, on Feb. i, 
1876, they had a credit of $900. On 
Jan. 31, 1875, they drew a check on this 
bank for $600, stating, in the accom- 
panying letters, that it was in payment 
of the first note ; it was not received by 
the bank, however, until Feb. ist, on 
which day the Greens made an assign- 
ment to the plaintiff in trust for credi- 
tors. Prior to this time, the Bank of 
Brandywine had made an assignment 
also. Held, that the proceeds of the sec- 
ond note must be applied towards the 
payment of the first; and that the as- 
signment for creditors operated as a re- 
vocation of the order contained in the 
check and letter, and that the plaintiff 
was entitled to the balance of the fund. 
Drosius V, Cloud et al, (Chester C. P.) 
I Chester County Reports 333. 

Trustee — What constitutes a. — Plain- 
tiff placed money in a lawyer's hands for 
investment with an understanding or 
agreement that until he could find a sat- 
isfactory mortgage he should pay inter- 
est thereon. Held, that plaintiff could 
not hold him as a trustee, nor follow his 
deposit in the bank as trust money. — 
Bank of Commerce v. McMurray, 39 
Legal Intelligencer 12. 
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QUARTER SESSIONS. 

Com. y. Rauliaiiser. 

Criminal law — Cutting bounded tree. 

To complete the offence of maliciously cutting and 
destroying a certain bounded tree or other allowed 
land-mark, as described in the 153 section of the 
Criminal Code, the tree so cut must be on th* line. 
must be an undiluted and allowed land-mark, and 
the cutting must be done maliciously. 

Indictment, maliciously cutting bound- 
ed tree. i 

The facts in the case are found in the 
Court's answers to the defendant's points, i 
and in the charge to the jury. | 

District Attorney Ziegler, Maish and 
H, L. Fisher for Commonwealth. 

Strine and Chapman for defendant. 

The defendant's points and the Court's i 
answers thereto are as follows : | 

1. That vi the jury believe from the > 
evidence that the tree cut by the defend- 
ant was not growing on the line of lands 
of the prosecutor, John Neiman, or of 
Edward Smyser, his vendee, but was, in 
fact, growing on the defendant's own 
land, the case is not within the act of 
assembly on which he stands indicted, 
and the defendant must be acquitted. 

The Court read the first point of the 
defendant and answered it as follows : 
This point is correct. 

2. The act of assembly aforesaid em- 
braces cases where the line tree is ad- 
mitted, allowed and conceded to be a line 
tree; where the fact of its being a line 
tree is undisputed, unquestionable, and 
undoubted; and where the evidence 
fairly shows, as in this case, that the line 
and the true boundary of the Neiman 
lands have -been in controversy between 
the adjoining owners for years, the case 
is not within the act of assembly and the 
defendant is entitled to an acquittal. 

The Court read the second point of 
the defendant and answered it as fol- 
lows : 



The tree cut must be an allowed land- 
mark, which means undisputed, and if 
the jury believe that evidence fairly 
shows that the boundar>' of the Neiman 
lands has been in controversy between 
adjoining owners for years, it is not an 
allowed land-mark within the meaning 
of the act, and the defendant cannot be 
convicted. 

3. That before the Commonwealth can 
ask a conviction in this case, they must 
have shown, not only that the defendant 
kne^v that the "<:ut white oak" was in 
fact a true, certain, line tree, growing on 
the line and marking truly and unques- 
tionably the limit of the adjoining lands, 
but also that he cut it out of spite and 
malice, in the ordinary sense of that 
word; that when the words of a statute 
create an offence, the words are to be 
understood in their usual ordinary and 
popular meaning, and not in any mere 
technical sense; and the fact of malice, 
in its ordinary meaning, must 'be proved, 
like any other element which constitutes 
the offence ; and the Commonwealth hav- 
ing utterly failed to show that this tree 
was cut ''maliciously" by the defendant, 
the defendant h entitled to an acquittal. 

The Court read the third point of the 
defendant and answered it as follows : 

This point is correct if the jury believe 
that the commonwealth has not shown 
that the defendant cut the tree mali- 
ciously. 

4. That by the known law of the 
Commonwealth, the owner of lands is 
entitled to the last inch next his bound- 
ary and to the products growing there- 
on, as well as to the center of his tract ; 
and if the jury believe that the tree cut 
was four inches within the defendant's 
own line, the defendant committed no 
offence in cutting it, and this prosecu- 
tion was not only groundless, but a great 
outrage upon his rights. 

The Court read the fourth point of the 
defendant and answered it as follows : 

This point goes beyond what the Court 
is required to answer to a legal proposi- 
tion; but we affirm the proposition that 
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the owner of lands is entitled to use of 
them to his boundary line, and if the jury 
believe that the tree cut was four inches 
within the defendant's line, he was not 
guilty of any offence within meaning of 
the act of Assembly. 

The Court, Gibson, A. L. J., charged 
the jury as follows: 

The defendant, Gideon Rauhauser, is 
on his trial before you, for the offence 
named in the one hundred and fifty-third 
section of the criminal code of i860 ; for 
knowingly and maliciously cutting a cer- 
tain bounded tree to the wrong of his 
neighbor, John Neiman, or Edward 
Smyser, an alienee of Neiman. The of- 
fence as defined by the Legislature is by 
no means so clear as to indicate at once 
what will constitute it. Yet it plainly in- 
dicates what the jury is to pass upon. 

The first question is whether or not 
the defendant cut the tree ? This is prov- 
ed by his confession, and indeed by his 
admission upon the stand that he cut it 
down and made it into a beam for a ci- 
der press. 

Secondly, was the tree what is meant 
by the Act as a bounded tree? Bounded 
means limited. To bound means to limit, 
to terminate, to make to bound. A bound- 
ed tree is, therefore, a tree marked for 
the purpose of fixing the bounds of 
land. — ^The Act after using the words, "a 
certain bounded tree," further says, "or 
other allowed landmark." Was the tree 
in question then, a landmark? A tree 
or a corner of a survey would be a land- 
mark. But is any tree along a line mark- 
ed by surveyors, forever to remain as a 
landmark, in addition to corners being 
fixed ? For as the Act says — any certain 
bounded tree or allowed landmark — the 
jury is to determine whether this tree 
was such or not. 

The line which this tree is alleged to 
mark, is well established, by corners, by 
trees, by fences, stone and rail, for a 
great length of time. There is woodland 
on one side and partially woodland on 
the other. We can understand how on a 



long line running through woodland, 
trees may here and there be mariced, to 
prevent the woodchoppers on either side 
from trespassing on the other. But in 
this case, the line, whether it be the true 
line or not between these parties, is well 
defined. Yet the principal issue on the 
trial has been, whether it is the correct 
line or not, the defendant contending 
that it is not. The Commonwealth pro- 
duced in evidence deeds and surveys, 
&c., in order to prove the location on the 
ground, the testimony of neighbors and 
surveyors as to the marks on the ground 
recognized as such, among which this 
white oak tree was one. The defendant 
produced old papers, and a connected 
survey of original warrants and patents 
from the Department of the Interior, and 
testimony of surveyors, as to ancient 
marks on the ground, other than those 
proved by the Commonwealth, allying 
in the original papers a mistake of 
twenty perches in a certain line, fifty-six 
perches instead of thirty-six. But a sur- 
vey made by Mr. Beaton Smith, shows 
that lines on such a basis would throw in 
confusion all the surrounding lands- 
would go through cultivated fields and 
curtilages. Though it is a question for 
you to determine, there seems to be no 
doubt of the line proved by the Cora- 
momvealth. 

But allowing this line, the defendant 
claims that the tree cut was on his own 
ground. Now the Act of Assembly not 
only requires that it should be a bounded 
tree, an allowed landmark, but it goes 
further and says, "to the wrong of his 
neighbor or any other person." 

How can that be if the tree is on the 
defendant's own land? Along this line 
there are several marked trees — and 
where the cut tree was, there were three, 
including this one, within one hundred 
yards of each other, and the nearest one 
is about twenty steps from it. According 
to a line run by Mr. Smith, from a 
black oak and a chestnut oak, two of 
these three marked trees, this white oak 
was thrown four inches on the defcnd- 
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ant's land. Mr. Ettinger said in his tes- 
timony, that he could not say from recol- 
lection whether the line struck the white 
oak or not. Even if the tree in question 
was actually on the line, whether under 
the circumstances, it was or was not a 
bounded tree, in the meaning of the Act 
of Assembly, would be a question for the 
jury; but if you find that the tree was 
upon the defendant's own ground then 
there can be no offence within the mean- 
ing of the Act. The Legislature, itselt, 
cannot deprive a man of his own proper- 
ty. In the case of railroads or common 
roads, where land is taken -with what is 
growing on them, there is always com- 
pensation given, and in the case of party 
walls in towns, where one is allowed to 
go over a few inches on the ground of 
his neighbor, there is supposed to be a 
mutual compensation. At any rate it is 
old law, as old as incorporate towns. But 
where for convenience of surveyors, or 
an adjoining owner even, except where 
perhaps, a mutual agreement between 
adjoining owners had long since been 
made and was proved, a tree near the 
line has been marked, there is no law to 
deprive a man of his property in the 
marked tree. If the tree is on the line, 
to cut it down would be a trespass by 
reason of the joint ownership and even 
then in order to make the cutting a 
wrong to the neighbor it ought to be a 
necessary landmark. But again, the ques- 
tion you are to decide is not only whether 
it is to the wrong of the neighbor; the 
act goes further — the cutting must be 
maliciously done. Knowingly and ma- 
liciously — that is, with full knowledge 
that the tree is a landmark and with the 
intention to do the injury. Its being ma- 
liciously done is what constitutes the of- 
fence. We have no means of defining 
malice, except by the law of malicious 
mischief. The compilers of the criminal 
code classify the offence here charged 
under the head of malicious mischief. 
Under the head of this offence in Whar- 
ton's Criminal Law, it is said that a mere 



wanton injury, an injury done in anger, 
will not constitute the offence. The mal- 
ice that will make an injury to property 
malicious mischief can be comprehended 
i rather thati defined. There must be some 
, circumstances of malice shown, except 
I where an act is of such a character as 
' that from it malice can be inferred. Here, 
' however, if the defendant thought he had 
a right, even if mistaken, to cut and use 
t the tree, the act would not be malicious. 
In order to complete the offence, you 
must find the tree cut to have been a cer- 
tain bounded tree, an allowed landmark, 
put there for the purpose of defining a 
boundary, that it was at least on the line, 
and the removal of which was a wrong 
to the prosecutor, or other person named 
in the indictment, and that it was done 
maliciously with malice against the 
' neighbor, that is, with the intention of 
injuring the neighbor, and for no other 
; purpose. In case you find the defendant 
I not guilty, you will say whether the 
I county, or the prosecutor, or the defend- 
ant shall pay the costs, or whether the 
same shall be divided between the prose- 
cutor and the defendant in such propor- 
tions as you shall think proper. 



COMMON PLEAS. 



C p. of 



Walth T. DiUon. 



Luzerne Co. 



Opening judgment — Evidence — Practice. 

I 

I. On a rule to open a judgment the defendant 

, was the only witness, and he swore that the plaintiff 

was dead. Held, that he was incompetent, though the 

plaintiff's death had not been sumested of record. It 

I was his duty to have suggested the death. 

' 3. In a proceeding to open a judgment, the de- 
fendant is the moving party, and be cannot take ad* 
; vantage of his own default in not suggesting the 
I plaintiff's death. 

' Rule to open judgment, and let de- 
fendant into a defence. 

Rice, P. J. If the defendant, James 

Dillon, is a competent witness, then his 

uncontradicted testimony that he did not 

sign this judgment note, nor authorize 

I any one else to sign for him, and that he 

' owes nothing to the plaintiff on this ac- 
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count, would be sufficient to warrant the 
granting of his present application. But 
by his own testimony it appears that 
Frank Walsh, the plaintiff, has been dead 
about four years. Then death has closed 
the mouth of the plaintiff, and, there- 
fore, out of regard for the plainest prin- 
ciples of natural justice the law closes 
the mouth of the defendant. It is said, 
however, that there is no record proof of 
the plaintiff's death, but we fail to see 
how this helps the defendant's case. It 
being the fact, as sworn to by himself, 
it was his duty to suggest it of record. 
It is to be borne in mind that the defend- 
ant is the moving party in an application 
of this kind. It is he who invokes the 
action of the court, and not the plaintiff ; 
therefore the duty is imposed on him of 
putting the record in such shape that his 
application for relief may be granted. If 
he does not, then he is in default. This 
is too often overlooked in cases of this 
kind. This disposes of the objection that 
there is no record proof of the plaintiff's 
death. It amounts to this, that the de- 
fendant cannot take advantage of his 
own default. He might as well ask us 
to enter a judgment against a dead man 
on his own testimony, and without sub- 
stituting of record by proper process the 
representatives of the deceased. In any 
view of the case, we think this rule must 
be discharged. At first glance this seems 
like a hardship, but if so, it is no greater 
than would be the injustice of permitting 
him to testify for his own benefit when 
the plaintiff cannot. In this particular 
case, however, there can be no great 
hardship. By the defendant's testimony 
it appears that the subscribing witness is 
living within the county. It is not al- 
leged that he was a party to any forgery, 
and it would have at least shown due 
diligence if he had been called and sworn 
as to his knowledge and recollection of 
the matter. But if the defendant is the 
only witness who can establish his de- 
fence, hard as the refusal of his appli- 
cation may seem, it would do him no 



good to open the judgment and direct an 
issue, upon the trial of which he would 
be in no better plight than he is now. 
The rule is discharged. 



Abstracts of Recent Decisions. 



(Cases not otherwise designated are 
Supreme Court cases.) 

Judgment — Lien of — Purchase Money, 
— Two judgments were entered on the 
same day. One only stated on its face 
that it was to secure the purchase money 
of the property transferred: Held, that 
the holder of the other judgment could 
also come in equally with the purchase 
money judgment if it could be shown 
that the records gave notice to the as- 
signee of the purchase money judgment 
I that the other judgment was also for 
purchase money. — Cohen's Appeal, 11 
Luzerne Legal Register 13. 

Will — When doubtful expressions 
must be construed in favor of heir-- 
Charitable ujf.— Testator left his real 
estate in trust for his daughter, after 
which the will contained the folk)wing 
clause : "I give and bequeath to my said 
daughter all the personal property that 
may be upon or belonging to said real 
estate. The existence of the said trust 
not to interfere with the conveyance of 
said real estate by will of my said daugh- 
ter if she should desire it except she 
should die under age and unmarried in 
which case I leave said estate to my ex- 
ecutors for distribution for charitable 
uses as well as all the residue or remain- 
der of my estate after the legacies herein 
named shall be paid, hoping they may 
distribute it so as to do the most good it 
is capable of whether the use should be 
strictly charitable or not." Held, The 
words "as well as" in the forgoing 
clause, are conjunctive, and make the de- 
vise of the residue to the executors, sub- 
ject to the conditions of the preceding 
sentence, that the daughter should die 
under age and unmarried. Should she 
attain full age or marry under age, the 
residue will vest absolutely in her.— 
Sharpless' Estate, (Delaware O. C.) i 
Weekly Reporter 175. 
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Voi_ n. THURSDAY, FEB. a, i88j. No. 48. 



ORPHANS* COURT. 



Veniis' Estate. 

Decedent* s Estate — Widow* s Exemp- 
tions — Laches in Making — Subsequent 
Marriage — Evidence, 

Where the widow of a decedent claims her $poo ex- 
emption in money, when there is no money belonging 
to the estate; declines to return any of the personalt;r 
and refuses an appraisement of it, she can not waic 
until the personal property is soid and turned into 
cash and then apply for her $300 out of the proceeds. 

A widow's right to claim I300 exemption is not 
ousted by her subsequent marriage. 

An administrator is a competent witness to prove 
the widow's notice of her exemption claim, where his 
only interest in the estate is compensation for »er- 
Tices rendered. 

Where a verbal ante-nuptial contract was entered 
into by A. and Ba by which it was agreed "that in 
the case of the death of either, the property of the 
one so dying should go to his or her heirs, free from 
any claim by the survivor B., upon the death of A., 
cannot claim her $300 exemption." 

In a contract between the widow and the children 
of a decedent, as to her right to claim the $300 ex- 
emption, both oarties are competent to testify to facts 
occurring in tne lifetime of the decedent. 

The following extracts from the re- 
port of the Auditor (Jas. W. Latimer, 
Esq.) contain the substance of the ques- 
tions of law and fact involved in this 
controversy : 

The only contention before your audi- 
tor was as to the right of the widow to 
participate in this distribution. She 
claimed three hundred dollars in money 
out of the balance in this account under 
the act of Assembly, approved April 14, 
1851, (Purdon vol. i, p. 416), and its 
supplements; and she also claimed one- 
third of the balance on the account after 
deducting said $300 (if the same should 
be allowed to her). 

For the children and heirs it was con- 
tended that by a parol ante-nuptial con- 
tract between decedent and this widow 
(his second wife), which was not reduc- 
ed to writing, it was mutually agreed 
between them that in case of the death of 
the husband, leaving the wife to survive, 
his prc^rty should go to his heirs, free 
from any claim by her ; and that in case 
of Ker death, leaving the husband to sur- 
vive, her property should go to her heirs 



free from any claim by him. And fur- 
ther that the widow's claim to the $300 
was not made at the proper time nor in 
the proper manner; that there being no 
money, belonging to decedent at the time 
of his death, and the widow not having 
demanded an appraisement of personal- 
ty, selected to be retained by her, she 
could not denSand her exemption in mo- 
ney the proceeds of personalty sold by 
the administrators. And further that 
even if the claim to the $300 had been 
made at the proper time and in the pro- 
per manner, this alleged ante-nuptial 
contract estopped her from making any 
claims under the act of Assembly above 
referred to. 

First as to the $300 claim. The audi- 
tor is of the opinion that the widow's 
claim to $300 in money, out of the bal- 
ance on this account, cannot be sustained. 
The evidence is that prior to the ap- 
praisement she "gave a written notice, 
now mislaid, to the administrators that 
she desired $300 in money out of the 
estate ;" that at the time of the appraise- 
ment she was asked if she desired to take 
$300 out of personal estate ; that she re- 
plied that she wanted her $300 in money ; 
that she then explicitly refused to take 
any of the personalty; did not demand 
an appraisement of either realty or per- 
sonalty; and that there was no money 
belonging to the decedent in hand. That 
just prior to this distribution she served 
to the administrators a written notice of 
her claim offered in evidence and make 
"A." J. W .L. 

"The law seems to contemplate a re- 
tention by the widow or children of prop- 
erty belonging to the decedent at his 
death, and appraisement of it by the ap- 
praisers of the decedent's personalty. 
But it must 'be of something owned by 
the decedent at his death ; Witmer's Ap- 
peal, 2 Pearson 473. 

She can demand it in money or notes 
if there be such, and there need be no ap- 
praisement, but if there be money or 
notes, and she desires the exemption in 
personalty, she must claim the specific 
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articles and demand an appraisement of 
them, and there is no provision, in the 
act of Assembly on which her claim is 
based, for a demand by her of the pro- 
ceeds of sale of personal estate sold by 
the administrators in the ordinary course 
of administration. These conclusions 
are questioned by Witmer's Aj^eal, su- 
pra; Davis' Appeal, lo CaSey 256; Bas- 
kin's Appeal, 2 \y right 65 ; Hufman's 
Appeal, 31 Smith 329; Seller's Estate, i 
Norris 153. They are unshaken by 
Kirkpatrick's Estate, 5 Phila. 98, or Lar- 
rison's Appeal, 12 Casey 130; which sim- 
ply decide that no appraisement is nec- 
essary where the claim is made out of 
money in hand or securities in hand at 
the time. 

Spencer's Appeal, 3 Casey 218; Hil- 
debrand's Appeal, 3 Wright 133, and 
Nottes' Appeal, 9 Wright 361, cited by 
tile counsel for the widow, turned on 
other questions, and the reports do not 
show whether or not in these cases an 
ap[)raisement was demanded by the wid- 
uw, iliough it is a fair inference from the 
opinion in Hildebrand's Appeal that the 
proceedings were so far regular (See 
1st paragraph of p. 135). 

Having declined to retain any of the 
personalty, having refused an appraise- 
ment of it, having claimed her exemp- 
tion in money, and the evidence being 
that there was no money on hand belong- 
ing to the decedent at his death, the audi- 
tor is of the opinion that the widow can 
not claim, in this distribution, $300 pro- 
ceeds of personalty sold by the adminis- 
trators in the ordinary course of admin- 
istration. This conclusion is independ- 
ent of the alleged ante-nuptial contract. 

It the decedent and Miss Webb made 
an ante-nuptial contract by which it was 
agreed that at his death, she surviving 
should receive no part of his estate ; and 
at her death he surviving should receive 
no part of her estate (as alleged by the 
children), the effect of such an ante-nup- 
tial agreement would be to deprive her 
of any right under the exemption laws ; 



Tierman v. Tierman's Executors, 37 
Leg. Int. 184 ; same case reported under 
name of Tierman v. Binns, 11 Norris 
248. 

Second. Was there such an ante-nup- 
tial agreement? 

As preliminary, to the proper discus- 
sion of this question, it is necessary to 
determine the questions raised as to the 
competency of certain witnesses called 
on either side ; and the admissibility of a 
considerable portion of ^he evidence of- 
fered to establish or refute the alleged 
ante-nuptial contract. 

To prove the existence of the alleged 
contract two of the decedent's daughters 
claimants in this distribution, and two 
sons, who w^re also administrators and 
claimants, and the husban?5 of a daugh- 
ter, a claimant, were called and testified 
to matters occurring in life tune. To dis- 
prove its existence, Mrs. Hunt, the wid- 
ow of the intestate, claiming against the 
alleged contract, was called and testified 
to matters occurring in life time. 

On behalf of the children it was con- 
tended that as they were not claiming as 
creditors, were not seeking to charge the 
estate with any debt or liability incurred 
in the life time, they were within the ex- 
ception of the proviso of the ist section 
of the act of 15th of April, 1869, and 
were competent witnesses to testify to 
matters occurring in the life time. But 
that the widow was seeking to charge 
the estate; occupied the position of a 
creditor of the estate, seeking to set 
aside a contract of the intestate made in 
his life time, and therefore incompetent 

On 'behalf of the widow it was con- 
tended that she was not seeking to 
charge the estate as a creditor, but that 
she occupied the same position as the 
children, viz : that of a party on whom a 
portion of the right of the deceased own- 
er had devolved by operation of law at 
his death; that if the children were com- 
petent she was competent, the nature and 
character of her interest in the event of 
proceeding being the same as theirs. But 
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it was earnestly insisted that the children 
were not competent. After a careful 
consideration of all the authorities your 
auditor has come to the conclusion that 
the children and the widow are all alike 
competent witnesses to testify to facts 
occurring in the life time of intestate. 

Since the act of April 15, 1869, all 
witnesses are prima facie competent so 
far as interest or policy is concerned; 
McClelland v. West, 20 Smith 185. 
"Parties claiming under the same deced- 
ent by the mere operation of law devolv- 
ing the estate upon them, as by descent 
or succession, are exempted from the 
prohibition of the proviso, in contrast to 
those who stand in adverse relation hy 
reason of a subject of contract, one side 
of which has come from one of the orig- 
inal parties to the disputed subject;" 
Karns v. Tanner, 16 Smith 297-306. 

The last clause of the aibove quotation 
from the opinion in Karns v. Tanner 
just cited, may seem to militate against 
the conclusion of your auditor, but it is 
sustained 'by subsequent cases. 

"This is an issue between parties 
claiming a right by evolution on the 
death of a former owner. The subject 
matter is respecting the right so required. 
Thus t!he form of the suit, the subject 
matter, and the parties then to bring it 
within the exception. It follows that 
both parties claiming an estate, under the 
same decedent, which has devolved on 
them iby descent or succession are com- 
petent witnesses in the trial of an issue 
to settle their respective rights thereto;" 
citing Karns z\ Tanner, supra ; Bo wen v. 
Goranflo, 23 Smith 357. 

Were the widow or children claiming 
as creditors they would all be alike in- 
competent to testify to matters occurring 
in the intestate's lifetime; Hoopes v. 
Beale, 9 Norris 82; Taylor v. Kelly, 30 
Smith 95; McBride's Appeal, 22 Smith 
480; Gyger's Appeal, 24 Smith 48. 

Claiming, as they all do, by evolution 
on the death of the former owner, they 
are all within the execption to the pro- 

N— Vol. II. 



viso of the 1st section of the act of April 
15th, 1869, and all alike competent. 

[The auditor, after revieAving the evi- 
dence on this subject, comes to the fol- 
lowing conclusions.] 

Your auditor is of the opinion that the 
weight of evidence is in favor of the 
alleged ante-nuptial contract. He there- 
fore finds that prior to their marriage 
and in contemplation and consideration 
of it, this intestate and his intended wife, 
Miss Euphemia D. Webb, entered into a 
contract, by which it was agreed that in 
case of the death of either the property 
of the one dying should go to his or her 
heirs free from any claim by the surviv- 
or; that the widow is bound by her 
agreement, and estopped by it from 
claiming any part of intestate's estate in 
this distribution, and he has, therefore, 
distributed the balance on this account 
(after deducting costs of audit and the 
only debt proved) among the children of 
intestate share and share alike. 

To this finding the claimant filed ex- 
ceptions. 

Geo, W, McElroy and Cochran & Hay 
for exceptions. 

Blackford & Stewart, contra. 

January 9, 1882. Wickes, P. J. We 
have looked carefully through the audi- 
tor's report, the evidence filed by him, 
and the authorities upon which he relies, 
and we do not think that any one of the 
numerous exceptions filed can be sus- 
tained. 

Apart from the ante-nuptial contract 
found by the auditor, the widow of the 
decedent waived her right to $300 out of 
his estate, she claimed it in money, when 
there was no money 'belonging to the es- 
tate, she declined to retain any of the 
personalty and refused any appcaise- 
ment of it, and not until the expenses of 
a full administration had 'been incurred 
and the personal property converted into 
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cash, did she prefer a claim of $300 of 
the proceeds of sale. These were suffi- 
cient reasons, under the authorities cited 
by the auditor, for refusing her claim. 

In addition to these reasons for re- 
jecting it, it was urged at the argument 
that she had contracted another mar- 
riage at the time she gave notice of her 
claim, and the case of Burk v, Gleason, 
ID Wr. 297 ; was cited in support of the 
proposition that by reason of such mar- 
riage she was no longer the widow of 
the decedent within the spirit and mean- 
ing of the act of April 14, 1851, (Purd. 
281). The language of the Judge who 
delivered the opinion of the Court in that 
case certainly points in the direction of 
such a doctrine, although the decision 
proceeded rather upon the laches of the 
widow than the effect of a second mar- 
riage upon her claim. But had the learn- 
ed counsel who cited that case followed 
through subsequent decisions, he would 
have found its authority upon this point 
very seriously shaken. In Com. v, Pow- 
ell, I P. F. S. 441, Mr. Justice Thomp- 
son, who by the way dissented from the 
opinion in Burk v. Gleason, takes occa- 
sion to say that "by the intestate laws of 
the State the interest of a widow is fixed 
the moment she becomes a widow, and is 
not divested by a suibsequent marriage." 
In Shumate v, McGarity, 2 Norris 39, 
Gordon, Justice, in speaking of Burk v. 
Gleason says, "we are very much in- 
clined to doubt the soundness of the con- 
clusion at which the Court arrived in 
that case. The question was one of jur- 
isdiction in the Orphans' Court, and we 
cannot see how mere lapse of time, couid 
oust that jurisdiction in the case of a 
widow's allowance, any more than for 
like cause, the jurisdiction of the Com- 
mon Pleas, could be ousted in an action 
of ejectment." We think therefore, that 
if neither the subsequent marriage of a 
widow can deprive her of rights which 
attach at the moment and by reason of 
her widowhood, nor her laches operate 
to oust the jurisdiction of the Orphans' 



Court, the union of the two, each in itself 
harmless, can scarcely produce the ef- 
fect which Burk v. Gleason would seem 
to indicate. It is also said the adminis- 
trator, Cornelius Webb, was not a com- 
petent witness to prove the widow's no- 
tice of her exemption claim, and the case 
of Guldin's Administrator v, Guldin, 10 
W. N. C. 395, is cited as sustaining the 
objection. But we think the auditor com- 
mitted no error in this regard, for in the 
first place no objection was made to the 
competency of the witness at the time he 
was offered and examined, and in the 
second place it does not appear that he 
had the slightest interest in the subject 
matter of this controversy, except his 
compensation for services out of the 
estate. 

The ante-nuptial contract found by the 
auditor, would also operate to deprive 
her of the $300 she claims; Tierman v, 
Binns, 1 1 Nor. 148, but the reasons as- 
signed by the auditor, apart from the pa- 
rol agreement of the parties before mar- 
riage, are quite sufficient to settle this 
question adversely to the claim of the 
widow. 

We come now to consider the ante- 
nuptial contract. That such a parol 
agreement may be entered into, and ef- 
fect given to it after the marriage is 
abundantly shown by Gackenbach i\ 
Bronse, 4 W. & S. 546, and Lants' Ap- 
peal, I York Legal Record 143. The 
consideration of marriage has been often 
held to be a valuable one, and besides 
which the widow at the time she entered 
into the agreement, was possessd of a 
separate estate, her control of which, she 
evidently desired should not be changed 
by the marriage. The section of the 
Statute of Fraud, which requires agree- 
ments or treaties entered into upon con- 
sideration of marriage, to be in writing, 
was never incorporated into the laws of 
the State, nor does the act of 1872, em- 
brace such a provision. 

But if the principle of law existed, a 
Court of equity could and would take a 
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case out of the Statute, where there was 
such part performance, as ought to estop 
the parties or either of them from deny- 
ing the contract; for the rule is that 
where there is a performance, the evi- 
dence of the bargain does not lie merely 
upon the words, but upon the fact per- 
formed. The marriage of the parties 
was the fact performed in this case, in 
addition to which the evidence shows 
that the widow controlled her separate 
estate during her coverture, and could 
unquestionably have disposed of it by 
will had she died before her husband. 

Nor do the intestate laws conflict with 
such a settlement as was here made, for 
said the Court in 4 W. & S. 545, "the 
provision of the intestate law was not 
designed for a case where the course of 
the property at the wife's death was 
mariced out by a settlement." 

We have carefully examined the audi- 
tor's rulings upon the competency of wit- 
nesses and the admissions of evidence, in 
the light of the objections to both, urged 
at the argument, and we find no error, 
certainly none of which the widow can 
complain, nor do we discover any error 
in the finding of fact, that such a con- 
tract as was alleged really existed, viz., 
"that in case of the death of either, the 
property of the one so dying should go 
to his or her heirs free from any claim 
by the survivor." 

It is true she denies that such a con- 
tract was ever entered into by her and 
the intestate prior to their marriage, but 
the auditor has found in favor of its ex- 
istence, and in so finding has not com- 
mitted such plain error as would justify 
us in setting it aside. Why then should 
the contract not prevail ; we must look to 
that only, and if it operates to bar her 
rights under the intestate laws, it is only 
because she agreed it should have that 
effect, in consideration not only of mar- 
riage, but of equal advantages which she 
expected to derive from it. 

How far such a parol agreement will 
operate to bar her right of dower in the 



decedent's real estate, is a question now 
pending before us, and which for the 
moment we do not decide, but certainly 
the chattels of both are embraced in the 
terms of the decision in Gaokenbrach v. 
Bronse, and the language of the Court 
in Lants' Appeal, seems broad enough to 
include her dower interest. 

Exceptions to the report of auditor 
dismissed, and the report confirmed. 



COMMON PLEAS. 



C. P. of Allegheny Co. 

Weiterhansen v. Shaner et aL 

Promissory Note — Endorsement — 
Laches, 

A. handed to B., the cashier of a banking partner- 
ship, after banking hours and on a public strett. a 
note drawn by C, who was insolvent to the order of 
D., and D., who was solvent, indorsed in blank, with 
instructions to collect it. B. took the note, and when 
it matured placed it to the account of D., as though 
he was the owner. In an action by A. against the 
partnership, held, that they were liable for the neglect 
of the cashier to make demand of the maker and give 
notice of non-payment to the indorser. 

Questions of law reserved. The opin- 
ion states the facts : 

December 8, 1881. Stowe, P. J., The 
evidence in this case showed that the de- 
fendants were a banking firm, doing 
business in Allegheny City, and as part 
of the business received deposits and 
took notes for collection, and that it was 
their duty in collecting notes to make de- 
mand upon the makers at maturity, and 
in case of non-payment, protest the notes 
and give due notice thereof to the indors- 
ers. The plaintiff was a depositor and 
had an account with the bank. Shaner 
was the cashier and active business agent 
of the defendant's bank, and also a part- 
ner. About April i, 1878, while Shaner 
was holding this relation to defendants 
and the bank, the plaintiff met him upon 
the street, some square or more from the 
place where the bank carried on its busi- 
ness, after its regular business hours, 
say between 5 and 6 o'clock p. m. (the 
bank closing at 4 o'clock), and handed 
him a note, made by F. Staumpf to the 
order of Charles Kellner, and by him in- 
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dorsed in blank for $200, dated January 1 
30, 1878, and payable in ninety days, 
stating that he wished it collected. Sha- 
tter took the note and marked the letter 
"C" on it. He received it for collection ! 
on account of the bank and as cashier, 
and not as a personal matter. The evi- 
dence also shows that he put the note in 
his pocket-book and forgot it for some 
time, when afterwards seeing it, he took 1 
it and placed it to the credit of the in- ! 
dorser, Kellner, as though he was the 
owner, and failed to give notice of non- 
payment. The maker was and still is ut- 
terly insolvent, and Kellner, the indorser, 
was and still is able to pay. but being 
released from liability by reason of the 
want of protest and notice, has not and 
will not «pay the note. 

The defendants not controverting any 
of these matters, alleged at the trial that | 
the defendants were not liable, because 
the defendant's bank had a regular bank- | 
ing-house and place of business and was ' 
governed by the ordinary rules in rela- 
tion to doing business by banks. That 
this transaction was not done at the bank 
nor within their regular banking hours, 
and generally that the cashier exceeded 
his authority in receiving a note to col- 
lect under the circumstances, and that, , 
therefore, defendants were not liable for 
his mistake and negligence by which the 
plaintiff lost his money. 

Upon this theory the court was asked 
to charge the jury that, 

First. The note in question having 
been given Shaner, one of the defend- | 
ants, in the street, after banking hours, 
without any special instruction except to 
collect it, his acceptance would not bind 
the defendants. 

Second. The delivery of said note to 
Shaner on the street, after banking 
hours, without anything on the paper to 
indicate ownership, was such negligence , 
on part of plaintiff as will prevent him 
recovering against defendants. 



These points were refused pro tempore 
and the jury directed to find a verdict for 
plaintiff, subject to the questions of law 
thus raised. 

The whole matter deipends upon the 
power of Shaner, the cashier and part- 
ner, to bind his fellow-partners and the 
firm by receiving a note for collection 
from a customer of the bank, after 
banking hours, and upon the street, at a 
distance from the bank. 

If this were the case of a corporation, 
or if Shaner were not a partner, I have 
no doubt in the absence of proof of a 
custom to the contrary, that such an act 
would not bind the defendants because 
it would clearly be an excess of authority 
on the part of the cashier. But this was 
an ordinary banking partnership in 
which Shaner and the defendants were 
ordinary partners, and by that very rela- 
tion were authorized to act for each oth- 
er, and for the firm in relation to what- 
ever pertained to carrying on the busi- 
ness of the bank to the fullest extent. 
Whatever properly fell within the part- 
nership business, one could do, just as 
well as all together, and particularly so 
when, as in this case, that one was the 
general business manager. 

So far is this principle carried that a 
firm will be bound by the frauds commit- 
ted by one partner in the course of the 
partnership business, even when the 
other partners have not the slightest con- 
nection with or knowledge of, or partici- 
pation in the fraud, for by forming the 
connection of partnership the partners 
declare to the world that they are satis- 
fied with the good faith and integrity of 
each other, and impliedly undertake to be 
responsible for what they shall respec- 
tively do within the scope of the partner- 
ship concerns: Story on Partnership, 
§108. 

Judgment is now directed to be enter- 
ed upon the verdict in favor of the 
plaintiff and against defendants upon 
payment of the verdict fee. 
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OYER AND TERMINER. 



Com. v. John Coyle Jr. 

Criminal Law — Insanity — Kinds of — 
Tests of — Excitement — Expressions 
by jurors. 

When partial insanity is alleged, the test is the 
prisoner's belief in the real existence of facts which 
are entirely imaginary, but which if true would be a 
good defence. , 

When homicidal mania is the prisoner's pka, he 
should establish by clear evidence an irresistible in- 
clination to kill, and that he was utterly unable to 
control his will, or subjugate his intellect, and that 
he was not actuated by anger, jealousy, revenge and 
kindred evil passions. 

If the evidence leaves the mind of the jury in 
doubt as to the insanity it will not justify an acquit* 
taL 

When general insanity is set up as a defense, the 
test of it is the power or capacity of the prisoner to 
distinguish between right and wrong in reference to 
the particular act in question. 

The evidence of it (insanity) must be satisfactory, 
not merely doubtful, as nothing^ less than satisfaction 
can determine a reasonable mind to believe a fact 
contrary to the course of nature. 

Even if the jury believe the prisoner really intended 
to take his own life, this would not be of itself evi* 
dence of insanity. It would only be a circumstance 
in the case to be considered by them in connection 
with other facts and circumstances for the purpose 
of enabling them to determine the mental condition 
of the prisoner. 

It is no ground for a new trial that a juror, exam- 
ined upon nis voir dire, made use of the expression 
**I say hang him"; such juror being challenged for 
cause and the challenge sustained. 

The fact that the public mind was greatly excited 
upon the subject of tne murder, by pubfic rumors and 
newspaper discussion, is no ground for a new trial. 

Motion for a new trial. 

The defendant was tried and convicted 
of the murder of Emily Myers, on the 
30th of May, 1881. The only defence 
made was that of insanity. The Court 
(WiCKES, A. L. J.) charged the jury as 
follows : 

Gentlemen of the Jury. — Without 
pausing to dwell upon the very serious 
character in which you and I are engag- 
ed, for that has been sufficiently impress- 
ed upon you already, I shall proceed to 
address you as clearly and briefly as pos- 
sible upon what I conceive to be the ne- 
cessary questions of law arising in this 
case, and in regard to which you are en- 
titled to instruction from the court, that 



you may intelligently apply them to the 
facts, which are more especially for your 
determination. 

The eloquent gentlemen who have 
I spoken to you on behalf of the common- 
I wealth and in defence of the prisoner, 
j **have sounded every shoal and depth" of 
the case from their respective stand- 
points ; they have carefully analyzed the 
evidence, brought to the foreground like 
■ skillful artists the facts they considered, 
and desire you should consider most im- 
portant, and perhaps left in the shadow 
I other facts not so essential to their re- 
j spective views, but altogether the result 
I has been that the evidence produced on 
I both sides has been thoroughly canvass- 
j ed — its contradictions pointed out — its 
^ weak points exposed — and by elaborate 
I presentations passed so thoroughly in 
I review before you that I can but feel that 
the only remaining duty devolving upon 
the court is to direct your attention to 
the prinicples of law, which you are to 
bear in mind in considering this evidence 
and in arriving at your verdict upon it. 
Let us then first consider the law as it 
defines the crime charged in the indict- 
ment and the measure of proof necessary 
to sustain it, and secondly the law as it 
relates to the ground of -the prisoner's 
defence — nan>ely — mental unsoundness, 
and consider the degree and extent re- 
quired by law to relieve a man from 
criminal responsibility, and the measure 
of proof necessary to establish it. 

The crime charged in the indictment 
against the prisoner at the bar, is willful, 
deliberate and premeditated murder. 
What is the law of this crime ? It is de- 
scribed to be at common law, which 
forms as you are perhaps aware the 
foundation of our own system of laws, 
"when a person of sound memory and 
discretion unlawfully kills any reason- 
able creature in being under the peace ot 
the commonwealth, with malice afore- 
thought, expressed or implied." At com- 
mon law all homicide was presumed to 
be malicious and therefore amounting to 
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murder, until the contrary was made to 
appear from circumstances of alleviation, 
excuse or justification ; and it was incum- 
bent upon the prisoner to make out such 
circumstances to the satisfaction of the 
Court and Jury, unless they arose out of 
the evidence produced against him. 

In Pennsylvania by th)e act of 31 
March, i860, commonly known as the 
crimes act, the legislature following our 
old statute of 1794, which recognized 
degrees of murder, enacted that "A mur- 
der which shall 'be perpetrated by means 
of poison or by lying in wait, or by any 
other kind of willful, deliberate and pre- 
meditated killing, or which shall be com- 
mitted in the perpetration of or attempt 
to perpetrate any arson, rape, robbery or 
burglary, s-hall be deemed murder of 
the first degree; and the jury before 
whom any person indicted for murder 
shall be tried, shall, if they find such per- 
son guilty thereof, as certain in their ver- 
dict whether it be murder of the first or 
second degree." 

It is not alleged* that the murder 
charged in this case, was done by means 
of poison or lying in wait or in the com- 
mission of either of the felonies enumer- 
ated in the act. But it is with willful, 
deliberate and premeditated killing, that 
the indictment challenges our attention. 

When a homicide is committed in 
Pennsylvania, the presumption arises no 
higher than murder in the second de- 
gree, and if the commonwealth seeks to 
convict of the higher degree, it must sat- 
isfy the jury that the killing was willful, 
deliberate and premeditated. If the pris- 
oner desires to reduce the grade of the 
offence to manslaughter, the duty is upon 
him to show such facts, and circum- 
stances as will overcome the legal pre- 
sumption. 

I note these distinctions between the 
common law and the statute, that you 
may clearly comprehend what we are 
about to say. 

The Commonwealth in the case before 
'us,charges murder of the first degree. — 
They must therefore satisfy you not only 



that a homicide has been committed, but 
that it was done with malice afore- 
thought, expressed or implied by law. 

Malice in its proper legal sense is dif- 
ferent from that which it bears in com- 
mon speech. 

In its ordinary acceptation, it signifies 
a desire of revenge, or a settled amger 
against a particular person — but this is 
not its legal sense. As employed in the 
criminal law, it comprehends not only a 
particular ill will, but every case in which 
there is wickedness of disposition, hard- 
ness of heart, cruelty, recklessness of 
consequences, and a mind regardless of 
social duty, although a particular person 
may not be intended to be injured. 

Again it may either be expressed or 
implied. Express malice exists when the 
party evinces an intention to kill, which 
may be gathered from his threats and 
declarations. 

Implied malice is that which the law 
infers from the facts proved in a particu- 
lar case, and is implied by the law from 
any deliberate cruel act committed by one 
person against another. From these ex- 
planations you will observe the meaning 
to be attached to the common law ex- 
pression, "malice aforethought express- 
ed or implied," and you will »bear in mind 
that the same meaning is signified by the 
language of our statute when it describes 
"any other kind of deliberate and pre- 
meditated killing." 

Murder in the second degree, includes 
all unlawful killing, under circumstances 
evincing depravity of heart, recklessness 
of purpose "and a disposition of mind 
regardless of social duty" but when no 
intent to kill can reasonably and fully be 
inferred from the conduct of the accused. 

Manslaughter is the unlawful killing 
of another without malice expressed or 
implied ; "it is homicide ;" said a distin- 
guished jurist, "not under the influence 
of malice, but wliere the blood is heated 
by provocation and before it has time to 
cool." 
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Notwithstanding the fact that one of 
the learned counsel for the prisoner has 
said to you that "this is murder in the 
first degree or no murder at all" it is my 
duty to mention these various grades into 
which homicide may be resolved, because 
you are the judges of the law as well as 
of the fact and can apply the law to the 
facts, as you may see proper. 

In my opinion, however, we have to 
deal in this case, only iwith that kind of 
murder in the first degree which is de- 
scribed as willful, -deliberate and premed- 
itated. 

Said Mr. Justice Agnew in comment- 
ing upon this language, "Many cases 
have been decided under this clause in 
all of which it has been held that the in- 
tention to kill is the essence of the of- 
fence, therefore if an intention exists it 
is willful; if this intention be accompa- 
nied by such circumstances as evidence a 
mind ifully conscious of its own purpose 
and design it is deliberate; and if suffi- 
cient time be afforded to enable the mind 
fully to form the design to kill, and se- 
lect the instrument, or to frame the plan 
to carry this design into execution, it is 
premeditated. The law fixes upon no 
length of time as necessary to form the 
intention to kill, but leaves the existence 
of a fully formed intent as a fact to be 
determined by the jury, from all the facts 
and circumstances in evidence. The in- 
tent to kill like the malice to which we 
have already referred, may also be gath- 
ered from the expressions of the axxused 
— his threats and declarations, or it may 
be iniferred from his acts and conduct. 
The rule of law is that a man shall be 
taken to intend that which he does, or 
which is the immediate and necessary 
consequence of his acts. A mortal wound 
given with a deadly weapon, previously 
in the hands of the slayer, without any 
or upon very slight provocation is, 
prima facie, willful, deliberate and pre- 
meditated killing. Has such prima facie 
case been made out by the common- 
wealth. 



It has proved to you that on the morn- 
ing of the 30th of May last, and within 
the jurisdiction of this Court, a young 
girl was living as a domestic in the fam- 
ily of the prisoner's mother. That at an 
early hour, perhaps five o'clock, she was 
called and after making her simple toilet 
she proceeded in full health to the stable 
in obedience to the instructions given 
her, and shortly afterwards Mrs. Coyle 
heard three sounds, "like the striking of 
an axe on a board." That she proceeded 
to the porch and called "Emily," but re- 
ceived no answer, and that the prisoner 
who was a member of her family at the 
time, came down stairs and told her, she 
needn't call Emily, that "she was dead;" 
that she had promised to marry him, and 
he had gone to the stable to see if she 
would be as good as her word, and that 
she had said, she wouldn't marry him or 
any other man, and that he then shot 
her and himself. The mother than 
alarmed her husband who immediately 
ran to the barn, and there found the body 
of the slain girl, lying near the door. He 
proceeded to gather his neighbors to- 
gether, the authorities were notified, and 
an inquest held. Lying beside the body 
of the deceased, was a pistol, which has 
been produced in Court, the cylinder of 
which contained only one undischarged 
cartridge. The subsequent examination 
of the body, demonstrated that her death 
was caused by a woimd penetrating her 
breast, passing entirely through the body, 
and piercing her heart in its passage and 
that the wound could have been produced 
by a ball fired from the pistol which was 
foimd. 

The commonwealth further proved, 
that on several occasions prior to the 
shooting, the prisoner said to the witness 
produced, that he wanted to marry the 
maid, but that his mother objected, or 
words to that eflFect, but that before any 
other man should have her, he would; 
shoot her, and in addition to this, they 
have proved repeated confessions by tbi 
prisoner, since the shooting, that he com- 
mitted the act. 
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The Commonwealth pointing to these 
facts — the death of Emily Myers; the 
threats of the prisoner that he would 
shoot her if she refused to marry him — 
his declaration that he had shot her be- 
cause she would not marry him ; the use 
of a deadly weapon on a mortal part of 
her 'body ; the ateence of all legal provo- 
cation, and perhaps to other circum- 
stances and facts which I may have omit- 
ted, but which you will recall, asks you 
to ajpply the rules of the law to these 
facts, and to say whether or not in your 
opinion a prima facie case of murder ot 
the first degree has been made out 
against John Coyle, Jr., the prisoner at 
the bar. 

If you shall be of opinion that prima 
facie, the offence charged in the indict- 
ment has .been made out, or that any un- 
laiwful killing lias occurred, you will then 
proceed to inquire infto the defence which 
has been here interposed on behalf of 
the prisoner, viz : Such a degree of men- 
tal unsoundness at the time the act was 
committed as rendered him irrespon- 
sible to the criminal law of this Com- 
monwealth. The killing is admitted but 
it is said it was done at a time when the 
prisoner's reason was overtihrown and 
the power over bis will gone. This is an 
extremely delicate question to deal with, 
and is entitled to receive at your hands 
and mine the most serious consideration. 
You will remember that the common 
law definition of murder applies only to 
persons of **sound memory and discre- 
•tion;" and the statute law of this com- 
monwealth (act 31 March, i860. Sec. 
60), provides that "In every case in 
which it shall be given in evidence upon 
the trial of any person charged with any 
crime or misdemeanor, that such person 
was insane at the time of the commission 
of such oflFence and he shall be acquitted, 
the jury shall be required to find special- 
ly whether such person was insane at the 
time of the commission of such oflFence, 
and declare whether he was acquitted by 
them on the ground of such insanity." 
So that neither at common law nor by 



the statute, are those persons held legally 
responsible for their acts, who have been 
smitten in the seat of reason to a degree 
which amounts to insanity as used in the 
.statute. 

But what is such a degree of mental 
unsoundness or insanity, as will absolve 
one who asserts it from criminal respon- 
sibility for his acts, and what is the 
measure of the proof necessary to estab- 
lish it? These are questions vitally im- 
portant to a proper consideration of this 
case. 

Said a Chief Justice of Pennsylvania 
in the case of the Commonwealth v. 
Mosler, 4 Barr 266, "insanity is mental 
or moral, the Latter being sometimes call- 
ad homicidal mania, and properly so. A 
man may be mad on all subjects and then 
though he may have a glimmering of 
reason he is not a responsible agent. 
This is general insanity ; but if it be not 
so great in its extent or degree as to 
blind him to the nature and consequences 
of his moral duty, it is no defence to an 
accusation of crime. It must be so great 
as entirely to destroy his perception of 
right and wrong, and it is not until that 
perception is thus destroyed that he 
ceases to ibe responsible. It must amount 
to delusion or hallucination controlling 
his will, making the commission of the 
act in his apprehension a duty of over- 
ruling necessity." 

Again: "Partial insanity is confined 
to a particular subject, being sane on 
every other. In that species of madness 
it is plain that he is a responsible agent 
if he were not instigated by his madness 
to perpetrate the act. He continues to 
be a legitimate subject of punishment al- 
though he may be laboring under a moral 
obliquity of perception, as much so as if 
he were merely laboring under an obli- 
quity of vision," and again — "the law is 
that whether the insanity be general or 
partial, the degree of it must be so great 
as to have controlled the will of its si^ 
ject and to have taken away from him 
the freedom of moral action." Said Tin- 
dal (in McNaughter's case, decided in 
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1843) in answer to a question propound- 
ed to him as one of the Judges to the 
House of Lords in England, "to establish 
a dedfence on the ground of insanity it 
must be clearly proven that at the time 
of the act, the accused was laboring un- 
der such a defect of reason from a dis- 
ease of the mind as not to know the na- 
ture and quality of the act he was doing ; 
or if he did know it, that 'he did not know 
he was doing what was wrong." 

This, said the Lord Chief Justice, is a 
more accurate way of putting the ques- 
tion to the jury, than simply whether the 
accused at the time of doing the act, 
knew the difference between right and 
wrong. 

But the standard is substantially the 
same — instead of the abstract question of 
right and wrong, it is the prisoner's 
knowledge of right and wrong in respect 
to the very act with which he is dharged. 

And again in Sayres v. Common- 
wealth, 7th Nor. 291, a case which the 
Supreme Court said was tried with 
marked accuracy and care by the Court 
below, it was said, "that if the prisoner 
at the bar, at the time he committed the 
act, had not sufficient capacity to know 
whether his act was right or wrong ; and 
whether it was contrary to law, he is not 
responsible, that is in fact general in- 
sanity, so far as the act in question is 
concerned, and it must be so great in 
extent and degree, as to blind him to the 
natural consequences of his moral duty, 
and must have utterly destroyed his per- 
ceptions of right and wrong." 

But suppose the prisoner able to dis- 
tinguish between right and wrong, and 
yet laboring under partial insanity, hal- 
lucination or delusion, as to existing 
facts, commits an offence in consequence 
thereof, is he thereby excused? To this 
question the English Judge answered: 
"Assuming that he labors under such 
partial delusion only, and is not in other 
respects insane, we think he must be con- 
sidered in the same situation as to re- 
sponsibility as if the facts with respect 
to which the delusion exists were real. 



For example, if under the influence of 
his delusion he supposes another man to 
be in the act of attempting to take away 
his life and he kills that man as he sup- 
poses in self-defence, he would be ex- 
empt from punishment. If his delusion 
was that the deceased had inflicted a se- 
rious injury to his character and fortune, 
and he killed him in revenge for such 
supposed injury, he would be liable to 
punishment." 

But there is another kind of insanity, 
to which allusion has only very briefly 
been made, namely, homicidal insanity, 
which consists of an irresistible inclina- 
tion to kill or to commit some other par- 
ticular offence. Said Chief Justice Gib- 
son, in the case already cited: "There 
may be an unseen ligament pressing on 
the mind, drawing it to consequences 
which it sees but cannot avoid, and plac- 
ing it under a coercion, whicJi, while its 
results are clearly perceived is incapable 
of resistance. The doctrine which ac- 
knowledges this mania is dangerous in 
its relations and can be recognized only 
in the clearest cases. It ought to have 
been habitual or at least to have evinced 
itself in more than a single instance." 
In Sayres v. Com., before referred to, 
the Court said, "as a general rule it will 
be found that instances are rare of homi- 
cidal insanity occurring wherein the 
mania is not of a general nature, and 
results in a desire to kill ^ny and every 
person who may chance to fall within the 
range of the maniac's malevolence. As 
it is general, so also it is based upon im- 
aginary, and not upon real iwrongs ; if it 
is directed against a particular person 
(as is sometimes the case) then also the 
cause of the act will ibe imaginary. 
When therefore the jury finds from the 
evidence, that the act had been the re- 
sult not of an imaginary but real wrong, 
they will take care to examine with great 
caution into the circumstances of the 
case, so that with the real wrong, they 
may, or may not, also discover revenge, 
anger and kindred emotions of the mind 
to be the real motive, which has occa- 
sioned the homicidal act." 
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A learned author has said "that the 
mind is always greatly troubled when it 
is agitated by anger, tormented by an 
unfortunate love, bewildered by jealousy, 
overcome by despair, haunted by terror 
or corrupted by an unconquerable desire 
for vengeance. Then, as is commonly 
said a man is no longer master of him- 
iself ; his reason is affected, his ideas are 
in disorder, he is like a mad man. 

But in all these cases a man does not 
lose his knowledge of the real relations 
of things; he may exaggerate his mis- 
fortune but his misfortune is real; and 
if it carry him to commit a criminal act 
is perfectly well motived." 

So that from the -authorities cited and 
from others to whrdh we could easily re- 
fer, we gather: 

1st. When general insanity is set up 
as a defence, the test of it is the power 
or capacity of the prisoner to distinguish 
between right and wrong in reference to 
the particular act in question. 

2nd. When partial insanity is alleged, 
the test is the prisoner's belief in the real 
existence of facts which are entirely im- 
aginary, but which if true would be a 
good defence — and 

3rd. When homicidal mania is the 
prisoner's plea, he should establish by 
clear evidence, an irresistable inclination 
to kill and that he was utterly unable to 
control his will, or subjugate his intellect, 
and that he was not actuated by anger, 
jealousy, revenge and kindred evil pas- 
sions. 

I have referred to these various forms 
and manifestations of insanity, because 
i do not quite understand the particular 
kind which is set up as a defence in this 
case. One of the prisoner's counsel call- 
ed it an "insane delusion at the time the 
act was committed. Again that the pris- 
oner's delusion was that he "had not the 
means of getting married." The other 
of the learned counsel for the prisoner 
said that "his insane desire to marry was 
doubtless produced by his secret habit, 
and this was a mania — a monomania." 



Again he said "he didn't mean to say the 
prisoner was frantic or a maniac at the 
time he shot the deceased, but that hk 
mind was so deceased that he didn't 
know or comprehend what he was doing. 

Whether from this we are to suppose 
that insane delusion in the sense of par- 
tial insanity; or mania in the form of 
homicidal mania, or general insanity, as 
we have described it is meant, is for you 
to say from the evidence. But whatever 
form is meant, by whatever cause pro- 
duced, we have endeavored to furnish 
you with the legal test of its existence to 
the extent and degree which the law re- 
quires before it can operate to acquit the 
prisoner; the application of these prin- 
ciples to the facts is for you. Let us in- 
quire now into the measure of proof 
necessary to establish insanity when it is 
alleged as a defence. In the first place I 
observe, insanity is never presumed ; the 
law presumes sanity as the normal con- 
dition of man, and when the killing is ad- 
mitted as in this case, the prisoner must 
satisfy the jury that insanity existed 
when he committed the act, and if the 
evidence leaves the mind of the jury in 
doubt as to the insanity, it will not jus- 
tify an acquittal. The proof therefore 
must be satisfactory, it must be clear. 
The Supreme Court has used the follow- 
ing expressions as to the measures of 
proof. In Ortwein v. Commonwealth. 

26 P. F. S. 421, "the evidence must be 
sufficient to fairly and reasonably satisfy 
you," "evidence must fairly convince 
them." In Lynch v. Commonwealth, 

27 P. F. S. 207-213, "The evidence must 
fairly convince you ;" "it is the duty of 
the defendant to satisfy the jury that in- 
sanity existed." 

In Brown v. Commonwealth, 28 P. F. 
S. 123-124: "To establish this defence 
(viz: insanity), it must be clearly prov- 
ed by satisfactory and clearly preponder- 
ating evidence — "the weight of the evi- 
dence must preponderate." In Laros v. 
Commonwealth, ibid page 212-213: 
"Duty of defendant to satisfy the jury 
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that insanity exists," "he must prove to 
your satisfaction," — "it must be clearly 
proved." See also Pannel v. Com., 5 
Norris 260. — ^The fifteen judges of Eng- 
land informed the House of Lords that 
the jury "should be told insanity must be 
clearly proved." 

In Ortwein v. Com., above cited, the 
Supreme Court said, "Soundness of mind 
is the natural and normal condition of 
• man and is necessarily presumed, not 
only because the fact is generally so, but 
because contrary presumption would be 
fatal to the interests of society. No one 
can justly claim irresponsibility for his 
act contrary to the known nature of the 
race of which he is one. He must be 
treated and adjudged to be a reasonable 
being until a fact so abnormal as a want 
of reason (positively appears. It is there- 
fore not unjust to him that he should be 
so conclusively presumed to be until the 
contrary is made to appear on his behalf. 
To be made so to appear to the tribunal 
determining the fact, the evidence of it 
must be satisfactory and not merely 
doubtful, as nothing less than satisfac- 
tion can determine a reasonable mind to 
believe a fact contrary to the course of 
nature. — "And again," says the same 
learned judge who deKvered t!he opinion 
of the court — "if this reasoning were 
even less than conclusive, the safety of 
society would turn the scales; merely 
doubtful evidence of insanity would fill 
the land with acquitted criminals. The 
moment a great crime would be commit- 
ted, in the same instant, indeed often be- 
fore, would preparation begin to lay 
ground to doubt the sanity of the perpe- 
trator. The more enormous and horrible 
the crime, the less credible by reason of 
its enormity, would be the evidence in 
support of it; and proportionally weak 
would be the required proof of insanity 
to acquit of it." 

The defence in support of its theory of 
mental unsoundness has produced a 
number of witnesses who have testified 
as to the mental condition of the prisoner 



at various periods of his life. His pa- 
rents have told <us of his childhood and 
his manhood; of his mental deficiencies 
when young, and his growing infirmities 
as he advanced in life. They have, as 
'have the other witnesses produced, given 
their reasons for the opinions they have 
expressed, the facts and circumstances 
upon which they based them. And many 
of these witnesses have said that from 
the observation they made of the prison- 
er, his conversations, conduct and other 
peculiarities, they believe him of un- 
sound mind. 

The defence further points to his se- 
cret vice and dissipated habits, as having 
in a measure at least, caused his mental 
infirmity ; and they also point to his at- 
tempt at suicide, at the time of shoot- 
ing, as evidence of his actual insanity. It 
is perhaps proper to say to you as matter 
of law that even if you believe the pris- 
oner really intended to take his own life, 
this would not be of itself evidence of in- 
sanity. It would only be a circumstance 
in the case to be considered by you in 
connection with other facts and circum- 
stances for the purpose of enabling you 
to determine the mental condition of the 
prisoner. The fact of the attempted sui- 
cide raises no presumption of insanity 
(24 P. F. S. 178). 

Some of the witnesses, perhaps only 
one or two, produced on behalf of the 
prisoner, spoke of him as "weak mind- 
ed, a simple, fooKsh fellow," and perhaps 
other like expressions. That is not the 
kind of mental infirmity that excuses 
crime. The law cannot and does not 
measure an intellect to determine wheth- 
er it is "weak or strong : it has furnished 
a test very diflferent from mere weakness. 

To meet the defence set up, the Com- 
monwealth has produced a large num- 
ber of witnesses who have testified to the 
mental soundness of the prisoner, at va- 
rious periods of his life. The school mas- 
ter "who taught him when he was about 
fourteen ; persons with whom he has had 
business intercourse and social relations ; 
persons who have been employed on the 
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premises, and who have had an oppor- 
tunity of conversing with him from time 
to time, and observing his actions, con- 
duct and manner, and they have said in 
their opinion he was of sound mind. — 
They have given you the facts upon 
which their opinions are based, and it is 
for you to say what value you attach to 
such opinions. It is for you to say 
whether you can reconcile the statements 
of all these witnesses and if not, how you 
will determine between them. I shall not 
pretend to enter fully into a discussion 
of the evidence. You have had, as said 
at the opening of this charge, the benefit 
of elaborate comment upon it, and you 
will doubtless recall whatever is import- 
ant should be remembered. 

It is for you to determine exclusively 
and I have only adverted to such por- 
tions of it as seemed proper, preferring 
to leave its impression upon your minds 
undisturbed by comments of my own. It 
is proper to say to you, that if after fully 
weighing the wlhole evidence you enter- 
tain a reasonable doubt of the prisoner's 
guilt it will be your duty to acquit him. — 
But this doubt, said a distinguished jur- 
ist, "must fairly arise out of the evidence, 
and not be merely fancied or conjured 
up." A jury must not raise a mere fan- 
ciful ingenuous doubt to escape the con- 
sequences of an unpleasant verdict. It 
must be an honest douibt — such a diffi- 
culty as fairly strikes a conscientious 
mind and clouds the judgment. 

I have thus endeavored to define to 
you the crime charged in the indictment, 
together with the other kinds of unlaw- 
ful killing recognized and3 punished by 
the laws of Pennsylvania, I have ad- 
verted in a general way to the evidence 
relied upon by the Commonwealth to 
make out a prima facie case. I have 
further dwelt upon the law of insanity as 
I find it given us by the highest judicial 
tribunal in this Commonwealth, and I 
have sought to make you understand, 
n6t only the various forms and the legal 



tests applicable to each, but also the 
measure and character of the proof nec- 
essary to sustain a defense, which rests 
upon it. In doing this my earnest effort 
has been not to attempt to wander from 
the pathway of those who have gone be- 
fore me, but adhere closely and strictly 
to the line which they have marked out, 
and given to us for our sure guidance. 
If I have erred in any particular to the 
prisoner's injury, it is an infinite satis- • 
faction to me that the appellate tribunal 
of the Commonwealth can and will cor- 
rect my error. 

And now, gentlemen, I submit to you 
the case of the Commonwealth v, John 
Coyle, Jr. You and each of you have 
sworn that you have no convictions un- 
favorable to capital punishment, you 
have said that you have no bias or pre- 
judice for or against the prisoner and 
that you had formed no opinion as to his 
guilt or innocence that would for a mo- 
ment influence or control your verdict 
You were therefore fit to enter the jury 
box and listen to the evidence and the 
law. You have heard both, and now 
your sworn duty is to render a true ver- 
dict upon them. 

You are not to be frightened from 
your duty from rendering a fair and im- 
partial verdict by any fear of what the 
punishment may be. With that you have 
nothing to do. It follows the crime and 
not the verdict. It is pronounced by the 
court and not by the jury. You will 
therefore follow whatever the evidence 
may lead, calmly considering it in the 
light of the principles of law which have 
been given to you, and render such a ver- 
dict as will satisfy your own consciences, 
and do justice to the prisoner and to so- 
ciety, which lis the Commonwealth. 

If after you have considered it with all 
the seriousness and care the momentous 
issue involved requires, and shall be of 
opinion the prisoner is guilty in manner 
and form as he stands indicted, your ver- 
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diet will be **guilty of murder in tJhe first 
degree/' If you shall find that he is not 
guilty of murder of the first degree, but 
guilty of murder of the second degree or 
manslaughter, you will render a verdict 
in accordance with such finding. But if 
you shall be of opinion that the prisoner 
was of unsound mind at the time the of- 
fence was committed and to a degree that 
renders him irresponsible for his acts, 
then your verdict will be "not guilty be- 
cause of insanity/* 

The following reasons were filed for a 
new trial: 

1. That the return of the Jury Com- 
missioners and Sheriff to the writ of ven- 
ire issued 'by the Court, is not a proper 
and legal return to the Avrit and does not 
set out the number of persons summoned 
to serve as jurors, nor the day, month or 
year when they are to appear in court to 
serve as jurors. 

2. The special jurors summoned to act 
as jurors in this case were not returned 
as summoned from "the body of the 
county" and were not required in the 
special venires to be summoned from 
'*^the body of the county" as a*equired by 
law, and said venires are not authenti- 
cated by the seal of the said court and 
the returns to said venires are not under 
seal. 

3. The verdict is against the law and 
the evidence. 

4. The verdict is against the weight of 
the evidence. 

5. The Court erred in saying to the 
jury in its general charge as follows: 
"To meet the defence set up, the Com- 
monwealth lias produced a large number 
of witnesses who have testified to the 
mental soundness of the prisoner, at va- 
rious periods of his life. The school 
master who taught him when he was 
about 14 — persons with whom he has 
had business relations — persons who 
have been employed on the premises and 
who have had an opportunity of convers- 
ing with him from time to time, and ob- 



serving his actions, conduct and man- 
ners, and they have said in their opinion 
he was of sound mind. They have given 
you the facts upon which their opinions 
are based and it is for you to say what 
value you will attach to such opinions. 
It is for you to say whether you can re- 
concile the statements of all these wit- 
nesses, and if not. how you will deter- 
mine between them." 

6. The Court erred in charging the 
jury as follows: "There may be unseen 
ligament pressing on the mind, drawing 
it to consequences which it sees but can- 
not avoid, and placing it under a coer- 
cion, which, while its results are clearly 
perceived, is incapable of resistance. 
The doctrine which acknowledges this 
mania is dangerous in its relations and 
can be recognized only in the clearest 
cases. It ought to be shown to have been 
habitual or at least to have evinced itself 
in more than a single instance." 

7. The court erred in their answers to 
the defendant's ist, 2nd and 3rd pomts. 

8. The court erred in charging the 
jury as follows: "When partial insanity 
is alleged, the test is the prisoner's be- 
lief in the real existence of facts which 
are entirely imaginary, but which if true 
would be a good defence." 

9. Also in charging as follows : "When 
homicidal mania is the prisoner's plea, 
he should establish by clear evidence 
an irresis.tit)le inclination to kill, and that 
he was utterly unable to control his will, 
or subjugate his intellect, and that he 
was not -actuated by anger, jealousy, re- 
venge and kindred evil passions." 

10. Also in charging the jury as fol- 
lows: "I have referred to these various 
forms of insanity, as I did not quite un- 
derstand the particular kind Avhich is set 
up as a defence in this case. One of the 
prisoner's counsel calls it *an insane de- 
lusion' at the time the act was committed. 
Again that the prisoner's delusion was 
that he *had not the means of getting 
married.' The other of the learned coun- 
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sel for the prisoner said, that *'his insane 
desire to marry was doubtless produced 
by his secret haibit, and this was a mania 
— a monomania.' Again he said, 'he 
didn't mean to say the prisoner was 
frantic or a maniac at the time he shot 
the deceased, but that his mind was so 
diseased that he didn't know or compre- 
hend what he was doing.' " 

11. Also in charging the jury as fol- 
lo»ws: "And if the evidence leaves the 
mind of the jury in doubt as to the in- 
sanity it will not justify an acquittal." 

12. The Court erred in their charge as 
to the manner of proof required to estaib- 
lish the unsoundness of mind of the de- 
fendant. 

Afterwards the following additional 
reasons were filed: 

And now, to wit, December 5, 1881, 
the defendant by his counsel respectfully 
moves the court for leave to file the fol- 
lowing additional reasons in support of 
his motion, and reasons already filed, for 
a new trial and in arrest of judgment. 

That Peter Heiges, one of the jurors 
in the regular panel, and in attendance 
as said juror at the October sessions, A. 
D. 1881, of said court, and who was af- 
terwards duly called, sworn, empaneled, 
and who sat as a juror on the trial of 
said case, and rendered his verdict of 
"Guihy of murder in the first degree," 
against said defend'ant, did, while attend- 
ing as a juror at said court and shortly 
before he was called and sworn as a ju- 
ror in the trial of said case, in the pres- 
ence of several persons of respectability 
and veracity then and still in full life, 
and who are ready to testify to the same, 
declare and say as follows, to wit : "That 
man" (meaning said John Coyle, Jr.) 
"must be a rascal ; lie ought to b e 
hanged, and if I was on the jury I would 
hang him." And that the fact that said 
Peter Heiges had so declared was not 
known to said defendant or his counsel 
until after the verdict in said case had 
been rendered, and not until said original 
motion and reasons had been filed. And 



deponent further says that he bdieves 
said jury was unduly influenced, and did 
not try said case fairly and . impartially. 
H. L. Fisher. 

1. The Court erred in saying on page 
14 of the charge, as follows : 

"When general insanity is set iq) as a 
defense, the test of it is the power or 
capacity of the prisoner to distinguish 
between right and wrong in reference to 
the particular act in question," the Court 
should have added in this connection the 
additional element to complete the defi- 
nition given, "and to adhere to the right 
and avoid the wrong." 

2. The Court erred in saying on pages 
17 and 18 of the charge, as follows : 

"The evidence of it (insanity) must 
be satisfactory, not merely doubtful, as 
nothing less than satisfaction can deter- 
mine a reasonable mind to believe a fact 
contrary to the course of nature." 

3. The Court erred also in saying on 
page 19 of the charge, as follows : 

"It is perhaps proper to say to you as 
matter of law, that even if you believe 
the prisoner really intended to take his 
own life, this woidd not be of itself evi- 
dence of insanity. It would only be a 
circumstance in tfie case to be considered 
by you in connection with other facts 
and circumstances for the purpose of en- 
abling you to determine the mental con- 
dition of the prisoner." 

4. The Court erred in overruling de- 
fendant's objection to oflfer "B." 

5. The Court erred in overruling de- 
fendant's objection to the testimony of 
Frank J. Magee. 

6. Because Bievenour, one of the ju- 
rors on his voir dire declared in open 
court in the presence of jurors empanel- 
ed and sworn, and also in the presence 
of other jurors of the panel from whom 
jurors to try the case were to be selected, 
"I say hang him," which declaration 
was calculated to, and as the deponent 
believes, did greatly prejudice the de- 
fendant's case. 

7. Because the public mind, from the 
time of the occurrence up to and during 
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the trial has been greatly and unduly ex- 
cited against the prisoner, by public ru- 
mor and report, and by public discus- 
sions in the newspapers hostile to the 
prisoner, whereby the prisoner was de- 
prived of a fair and impartial trial by 
the jury. 

//. L. Fisher and IV, C. Chapman for 
motion. 

E, D. Ziegler and Geo. W, McElroy, 
contra. 

December 19, 1881. Wickes, A. L. J. 
It is difficult to deal with the numerous 
reasons filed for a new trial in this case. 
Some were abandoned on the argument 
— some not alluded to at all — and those 
relied on, with one or two exceptions, ar- 
gued in such general terms that it was 
not easy to tell precisely to what reasons 
the argument applied. Some of these 
reasons were filed October 27th, and the 
remainder on December sth. 

Of those presented on October 27th, 
the first and second were formerly aban- 
doned at the argument, others because, 
even if the irregularities alleged are 
true, they could not be taken advantage 
of after the verdict. 

The third and fourth are to the effect 
that the verdict was against the law and 
the evidence and against the weight of 
the evidence. These reasons were not 
pressed upon us, except in what was said 
incidentally in commenting upon other 
questions involved. But had they been 
we could not sustain them or eiliier of 
them as we understand and appreciate 
the law and evidence of this case. 

The seventh relates to the Court's an- 
swers to defendant's first, second and 
third points — 'but as no reference was 
made to this reason, we think it fair to 
assume that it also was abandoned. At 
all Events the answers are part of the 
record and speak for themselves, should 
the appellate court of the State be asked 
to pass upon the questions involved ; — to 
us they suggest no error. 



The fifth and tenth reasons were not 
alluded to at the argument, and without 
the aid of criticism by the defendant's 
counsel we are wholly unable to discover 
the error which lies hidden in them. 

The sixth, eighth, ninth, eleventh and 
twelfth refer to the kiw stated in our 
general charge to the jury. We took 
occasion in preparing that, to give our 
authority for all that is referred to in 
these reasons, and to keep closely within 
the limits of the Supreme Court deci- 
sions upon similar questions — and we 
can only say, what, at the argument, was 
admitted by prisoner's counsel, that if we 
are wrong, the Supreme Court is also in 
error, and that error can only be set 
straight by that tribunal. 

Of the additional reasons filed on the 
5th of December, the one relating to the 
conduct and expressions of Peter 
Heiges, one of the jurors, was abandon- 
ed at the argument and need not there- 
fore be further commented upon. He 
practiced no concealment whatever, but 
said frankly upon his voir dire that he 
had fonned and expressed an opinion 
but tShat it would not influence his ver- 
dict — he was accepted without objection. 
(Com'th vs, Flanagan, 7 W. & S. 415.) 

Reasons one, two and three, filed at 
the same time, refer to matters of law 
contained in the charge — and as our au- 
thorities were there cited bearing upon 
the questions referred to, we need not 
refer to them here. 

The fourth reason filed on December 
5th and pressed at the argument is that 
we erred in overruling defendant's ob- 
jection to offer "B." 

Dr. Thompson was called as an ex- 
pert, but had also examined the prisoner, 
to testify as to the cause of the wounds 
upon his pvTson (see page 183 of notes). 
The objection urged against the admis- 
sion of the evidence is that no sufficient 
ground was laid for the admission of his 
opinion. He testified that he had prac- 
ticed medicine since 1852, and had treat- 
ed gunshot wounds. He enumerated 
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three, but said he had treated a great 
many more (page 185). 

The value of his opinion was for the 
jury, but surely we could not exclude it 
for the reason assigned. There Was no 
error in this exercise of our discretion 
(13 P. F. S. 146, 156). It is proper in 
this connection to say that the hill of 
exceptions entered on the stenographer's 
notes, page 184, is an error and we have 
so entered on the margin. The excep- 
tion was not taken or allowed until after 
cross examination of the witness, and 
properly appears on page 186. 

It is also said we erred in overruling 
defendant's objection to the testimony of 
Frank J. Magee. 

The witness held the inquest upon the 
body of Emily Myers, the girl killed by 
the prisoner, and he was asked whether 
the prisoner's father had not said on that 
occasion that the prisoner had shot at 
Emily Myers on the Saturday previous 
to the killing, but had missed her. It is 
objected that this contradiction of tlhe 
father, who had denied saying this, is 
"purely collateral," and ought not to 
have been admitted. But the prisoner's 
counsel who urged this objection upon 
us, seems to forget what had before been 
testified to in regard to this same occur- 
rence. I find on page 256 of the notes, 
in the examination of John Coyle, Sr., 
by the prisoner's counsel, tlhe following: 

"State whether or not you were at 
"home the Saturday previous to the 
"s*hooting? I was." 

"Where was John? He was upstairs 
"in his room. 

"Where was the girl that day? The 
"girl was in the kitchen, in the yard and 
"doing her work. 

"Do you know of any shooting at that 
"girl by John on that day? No, sir, I 
"don't — I didn't know that the boy had 
"a pistol at all. 

"You know nothing of his shooting at 
"her on -that day? No, sir. 



On cross examination he was at once 
asked by the Commonwealth, whether He 
hadn't said in Marietta in the presence 
of Mrs. Mack, that John shot at Emily 
Myers on Saturday before she w^ shot, 
and that he (the witness) took the pistol 
from him and hid it. This the witness 
denied, and Mrs. Mack was subsequently 
called to contradict him, and did contra- 
dict him, without objection. It is too 
plain for argument that under this state 
of fact, it was proper to continue the 
contradiction. But under any state of 
facts, it was proper evidence to go to the 
jury. 

The only remaining reasons, the sixth 
and seventh, refer to an expression used 
by a juror when examined in court on 
his voir dire, and to the excitement in 
the public mind at the time of the trial. 

It will ^arcely be pretended that any 
expression by a juror under such cir- 
cumstances, could avail a defendant af- 
ter trial, and the ^oase of the Common- 
wealth vs, Flanagan (7 W. & S. 415) 
decides the question as to the excitement 
in the public mind, flatly against the 
prisoner. 

The reflection upon the jury made by 
one of the prisoner's counsel, is rather to 
be regretted, than seriously considered 
Their conduct was marked by the utmost 
propriety and solemnity, and their ver- 
dict entirely justified by the law and evi- 
dence upon which it was based. 

I am not unmindful of the momentous 
consequences to the unfortimate defend- 
ant involved in the view we have taken 
of ithis application, but we have no pow- 
er to avert the sihadow of that doom into 
which he is so rapidly passii^, without 
trampling under foot the declared prin- 
ciples of law upon which the welfare of 
society so firmly rests. 

He has "sown the wind," and unless 
there shall be some interference in his 
behalf elsewhere, he must "reap the 
whirlwind." And now to wit, December 
19th, 1881, motion for new trial and in 
arre^ of judgment overruled. 
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QUARTER SESSIONS. 



Com. vs. Wasson. 

Criminal Law — Act April 17, 1876 — 
Ex post facto laws. 

The Act of 17 April, 1876, which provides "that it 
shall be unlawful for any person except physicians or 
surgeons to engage in the practice of dentistry, unless 
suco person has graduated and received a diploma 
from the faculty of a reputable institution where this 
specialty is taught, or shall have obtained a certificate 
from a board of examiners duly appointed and author- 
ized by the provisions of this act to issue such a cer- 
tificate." and then provides a penalty for this offence, 
and a Iter wards except those who have been in con- 
tinuous practice for three years, applies to persons 
practicing at the time of its passage. 

The defendant was convicted of the offence describ- 
ed in the above Act. At the time of its passage, he 
was a practicing dentist, though for a less term than 
three years. Held, That the Act deprive* the drtend- 
ant ot his property or estate in his profession, which 
he enjoyed at the time of its passage, in some other 
way than by the judgment of his petrs or the laws 
of the land. 

The Act, as far as this defendant is concerned, im- 
poses a punishment for an act which was innocent 
when done, and is therefore ex post facto, within the 
Constitutional provision. 

The Act, so far as this defendant is concerned, 
would prevent his pursuing a profession for which he 
had fitted himself, on which his livelihood depended, 
and which he was following at the time of its passage. 
This is an attempt to punish him for an act done 
prior to the statute, and hence unconstitutional. 

Motion in arrest of judgment. G, W, 
McElroy for motion. 

E. D. Ziegler and W, F, Bay Stewart, 
contra. 

February 20, 1882, Wickes, P. J. 
The defendant in this case was indicted 
for practicing dentistry in violation of 
the provisions of the act of April 17, 
1876, P. L. 39. It provides inter alia as 
follows : that it sliall be unlawful for any 
person (except physicans and surgeons) 
to engage in the practice of dentistry, 
"unless such person has graduated and 
received a diploma from the faculty of a 
reputable institution where this specialty 
is taught" ****** 
or shall have obtained a certificate from 
a 'board of examiners duly appointed and 
authorized by the provisions of this act 
to issue such certificate. 

Sec. 6, provides for indictment in the 

O— Vol. II. 



Quarter Sessions, and a penahy of not 
less than fifty nor more than two hun- 
dred dollars ; it further provides for the 
recovery by the patient or his heirs of all 
fees that shall have been paid for ser- 
vices rendered in violation of tJhis act. 

Sec. 8 provides that the provisions of 
the act shall not app^Iy to persons who 
"have been (engaged in the continuous 
practice of dentistry in this State for 
three years or over at the time or prior 
to this act." 

The defendant had never been gradu- 
ated from an ihstitution where this spec- 
ialty was taught, nor had he ever ap- 
peared before the board of ex-aminers 
appointed under the act — he had there- 
fore received no diploma or certificate. 
He "Was however engaged in the practice 
of dentistry at the time the act wcls pass- 
ed, but for a less period than three years. 
Upon this state of facts we are asked to 
arrest the judgment: — 

1st. Because the act was not intended 
to apply to persons practicing at the time 
of its passage, although for a less period 
than three years, and: — 

2nd. Because if so intended the act is 
unconstitutional, and void as to them. 

We think the first position is not tena- 
able because it would seem to be a neces- 
sary implication from the section which 
provides that the act shall not apply to 
those who have practiced three years 
prior to its passage, that it was intended 
to embrace all those who have been so 
engaged for a less period of time. It is 
said we must read the statute as if it did 
not contain that proviso at all, but it is 
an established rule in the exposition of 
statutes that the intention of the law giv. 
er is tp be deduced from a view of the 
whole and of every part oi a statute tak- 
en and compared together, and although 
the act in question is highly penal in its 
character and retroactive (14 P. F. S. 
495 and 17 P. F. S. 485) we cannot get 
rid of its plain phraseology and read out 
of it words which clearly indicate the in- 
tention of the legislature. 
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The second proposition, however, pre- 
sents a much more serious question. 

It must be conceded upon principle 
and authority, thait among the rights re- 
served to the State, is the rig*ht to de- 
termine the qualifications for office — aind 
the conditions upon which its citizens 
may exercise their various callings, and 
pursuits within its Hmits, and it is not 
questioned in this case, that the act in 
controversy is quite within the reserved 
power of the State so far as it is pro- 
spective in its operation; nor is it said 
to be unconstitutional simply because 
retrospective in its action, for such legis- 
lation is nowhere prohibited, unless it 
works the destruction of rights pre- 
viously attached, or has some other ef- 
fect prohibited by the fundamental law. 

Is the act in question, so far as it ap- 
plies to this defendant, open to dbjec- 
tions of this dharacter? 

The fundamental laiw of the United 
States, and of the State of Pennsylva- 
nia, alike prohibit the .taking of the citi- 
zen's life, liberty or property, unless by 
the judgment of his peers or the I'aw of 
the land. 

They also prohibit the passage of any 
ex post facto law or bill of attainder. If, 
therefore, the act under which the de- 
fendant was indicted, does .one or the 
other or all of these, either directly or 
indirectly, it |canno^ be permitted to 
stand, and it will not save the statute to 
say that it was passed in pursuance of 
that power .which the State may exer- 
cise over matters of internal policy. 

Is a man's profession or employment 
his property ? and 'what do we mean by 
judgment of his peers or the law of the 
land. In the case of Cummins vs. the 
State Missouri, 4 'Wall. 277, the Su- 
preme Court said, ".the learned counsel 
does not use these terms — life, liberty 
and property — -as comprehending every 
right known to the law. * * * He does 
not include under property those estates 
which one may acquire iti professions, 
though they are often the source of the 



highest emoluments and honors." The 
learned counsel who appeared for the 
Commonwealth conceded the defend- 
ant's rig'ht to practice his profession, as 
property in legal contemplation, but the 
argu^ment proceeded on the ground that 
the process by which it is sought to de- 
prive him of it, is what tlie Constitution 
means by "due process of law." " 

But I do not so understaml it. Said 
Thomson, J., in Fetter vs. Wilt, 10 Wr. 
460, " 'Judgment of his peers,' is a term 
of expression borrowed from Magna 
Charta and it means a trial per pais or 
by the country, which is a trial by jury. 
Tdie words *or the la-w of the land,' have 
the same origin and are to the same ef- 
fect as 'due process of 'law' in the bill of 
nights in the Constitution of the United 
I States, and it means judgment of the 
law in its regular course of administra- 
tion througli Courts of Justice." 

The question before the Court in that 
case was the constitutionality of Act of 
22d April, 1822, which authorized the 
seizure and sale of the enumerated ar- 
ticles, if used for traffic within three 
miles of any place of religious worship 
during the time of holding any meeting 
for that purpose. "Nothing (said the 
Court) more -despotic oouW be imagined 
than the power claimed under the Aot 
of Assembly." And yet it did not more 
completely forfeit the rights of property 
"without due process of law," than does 
the act before us. Indeed, it was far less 
severe in its provisions, because it im- 
posed no restraint upon the oflfender's 
right to continue his business elsewhere, 
whereas the act in question must result 
in driving persons, situated as is the de- 
fendant, from the further prosecution of 
his profession. 

"Due process of law" means not a leg- 
islative, 'but a judicial act. The judg- 
ment of the law as expressed through 
the courts can alone produce the effect, 
here sought to 'be given to an act of As- 
sembly. 

It is no answer to say, as was said at 
^ the argument, that the prosecution now 
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pending is the "due process of law" con- 
templated by the Constitution. It rather 
proceeds upon the theory that tlie de- 
fendant's rights have also been siwept 
aiway by legislative enactment, and that 
nothing remains to him but the annihil- 
ation of his business, or submission to 
the pains and penalties imposed upon him 
by the statute. 

We can but think, that «he effect of 
the act is to forfeit the estate of the de- 
fendant in his profession — to destroy a 
vested night whidi he enjoyed at the 
time it was passed, and thus deprive him 
of his property by a process rather min- 
isterial tha>n judicial, and wiholly differ- 
ent from that which is meant by the 
"judgment of his peers or the law of the 
land.'' 

But apart from this view of the ques- 
tion, we are of opinion that this act of 
1876, 90 far as it appHes to the defend- 
ant, imposes a punishment for an act 
which was innocent when done, and is 
therefore ex post facto, within the Con- 
. stitutionial prohibition. 

Said Chancellor Kent, in defining ex 

post facto laws, "All laws passed after 

the act and affecting a person by way of 

punishment in his person or estate, are 

within the definition." And said the 
4 f* 

Court in Colden vs. Bull, 3 Dale 386, 
"every law .that makes an action done 
before the passage of the law, and "which 
was innocent when done, criminal, and 
pun-ishes such action," is ex post facto, 
and of course -within the inhibition con- 
tained in the Constitution. But we are 
told there is no attempt here to punisli 
the defendant for any act done by him 
prior to the statute, and that it was only 
necessary for him to abandon the prac- 
tice of his profession to avoid the penal- 
ties prescribed. 

Can it be that there is no punishment 
inflicted by an act which takes away 
from a man the profession or employ- 
ment upon which his livelihood depends ? 
Which in effect says to him — "True, you 
have spent your time and money in pre- 
paring yourseK for this profession, and 



you engaged in the practice possessed of 
all the qualifications required to satisfy 
the existing laws and commend you to 
the public, but since then we have dis- 
covered that the public ,weKare requires 
that such sikill as you profess shall be 
avoucfhed by a diploma, and as you have 
not got it, and did not require it, we 
make this law relate back to the time 
you 'began to practice, and you must pay 
the forfeit, or abandon your occupation, 
upon which the support of your family 
depends — ^your act was inrtocent before 
this law was passed, but we make the 
continuance of it criminal." 

This was substantially the argument 
addressed to the Supreme Court of the 
United States in Cummins vs, the State 
of Missouri before referred to. The 
Constitution of the State provided a test 
oath, w'hioh in form created a qualifica- 
tion for office, and attached certain con- 
ditions as essential to the right of the 
citizens to engage in the various profes- 
sions, callings and pursuits enumerated 
in the act. No one questioned the right 
of the State to prescribe these qualifica- 
tions and conditions, but when it iwas at- 
tempted to apply the test to those already 
engaged in the employments mentioned, 
it was held to be in the nature of a bill 
of pains and penalties, and to inflict a 
pimis-hment within the meanings of an 
ex post facto law. 

Said Mr. Justice Field, delivering the 
opinion of Cburt, "disqualifications from 
office may be punishment, as in cases of 
conviction upon impeachment. Disqual- 
ification from the pursuits of a lawful 
avocation, or from positions of trust, or 
from the privilege of appearing in the 
Courts, or acting as executor, adminis- 
trator or guardian, may also, and often 
has been imposed as a punishment * * * 
Punishment is not restricted to the depri- 
vation of life, liberty or property, but 
also embraces deprivation or suspension 
of political or civil rights." 

The Court then proceeded to inquire 
whether sudh punisjhment was (within tbe 
Constitutionail prohibition — and after 
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elaborate research ami argument it was 
held tx) be a bill of pains and penalties, 
and ex post facto within the meaning of 
the Constitutional prohibition that "no 
State shall pass any bill of aittadnder, or 
ex post facto laiw." 

Said the Count, "the theory upon 
which our political institutions rest is, 
that all men have certain inalienable 
rights — that among these are life, liberty 
and the pursuit of happiness ; and that in 
the pursuit of haippiness all avocations, 
all homes, all posditions, are alike open to 
every one, and .that in the protection of 
these rights all are equad before the 
law." 

It were vain and 'futile so to declare if 
the qualifications for these avocations 
may be added to or (Changed time and 
again, perhaps in the interest of some 
dominant class, until under the guise of 
the public weal, all opposition is driven 
from the field. 

In the cases referred to, there was 
nothing to prevent the proscribed class 
from discontinuing their employment 
and engaging in some other pursuit not 
guarded at its threshold by an impossible 
condition; but the Court said in effect, 
no — this is ipractically punishment for 
past conduct, and no matter under what 
form presented, it is an attempt to sweei* 
aiway the iconstitutional rights of the citi- 
zen before the dangerous front of bare- 
faced power. 

Nor does it save the obnoxious fea- 
tures of the aot in question, that those 
affected by it, may appear before the 
board of examiners it creates. If the 
statute did not forfeit their rights, there 
wouM be no necessity for a method by 
which to reinstate them. 

In the case we are considering, no 
pmndshment for past conduct may be in- 
tended — certainly no act criminal in it- 
self was committed by the defendant, 
under tfie law as it stood prior to the en- 
actment of this statute. Indeed, it may 
be conceded that the aot was passed en- 
tirely in the interest of the public, and 



will produce the best practical results. 
It, nevertheless, operates disastrously 
upon a class, whether so intended or not. 
It drives from their established business, 
men of mature years with their family 
ties and dependencies, arid remits them 
to the hall of some "reputaibJe institu- 
tion," or sends them before a "board of 
examiners" armed with the absolute 
power to end their professionai careers. 
We can but think such legislation is 
retrospective in a sense jwhich renders it 
void, because it has an effect prohibited 
by the fundamental law. We therefore 
arrest judgment. 



We are indebted to Messrs. Rees, 
Welsh & Co., the well known law book 
publishers, of Philadelphia, for a copy 
of I Luzerne Legal Register Reports, 
edited by Geo, B. Kulp, Esq., and pub- 
lished by the above-named firm. 

The report consists of a large number 
of cases selected from those heretofore 
published in the Luzerne Legal Register 
and gives cases decided in the Supreme 
Court of Pennsylvania, and in the 
Courts of the second, fifth, eighth, 
twelfth, fifteenth, nineteenth, twenty- 
first, twenty-sixth, thirty-first, thirty- 
second, forty-third, forty fourth and for- 
ty-fifth Judicial Districts of the State. 
The York County cases repiiblished are 
County of York v. Summit Grove Camp 
Meeting Association, i York Lex;al 
Record 9, and Krug & Co., v. Sprenkle, 
ib. 153. 

The decisions of the lower Courts 
are always of value and interest to At- 
torneys. While they are not of as high 
authority as those of the Supreme Court, 
they yet go far toward deciding what the 
lafw is, and shaping its practice. They 
should be all reported, so far as practi- 
cable, and when so refX)rted should be 
in the hands of every member of the Bar. 

The volume contains over 550 pages, 
is of the usual law style and size, and is 
highly creditable alike to Editor and 
Publisher. Price $5.00 per volume. 
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COMMON PLEAS. 



H a rtm a n v. Kottcamp's Executors. 

Justice of the Peace — Certiorari — When 
allowed — Record of — Proofs made. 

Id a suit before a Justice of the Peace^ the executor 
of a deceased party was sued with living partiea. 
Held, on certiorari, to be amendable. 

The appearance of the defendant before the justice 
cured a aefective senrice. 

In the Justice's record it is not necessary to state 
that judgment was given publicly, that being pre- 
sumed. 

The record showed that judgment was given after 
investigating plaintiff's claim. Held, to be equivalent 
to the statement that proof was made, in the absence 
of evidence to the contrary. 

Where a Justice has no jurisdiction of the subject 
matter, that is, where the jurisdiction has never been 
conferred by Act of Assembly, or where he has not 
any jurisdiction of the parties, by reason of the sum* 
mons never having been in fact served^ or lejgally 
served, or where there has been fraud m obtaining 
judgment, a certiorari may be allowed at any time by 
the court on cause shown. 

Certiorari to George G. Knaber, Esq., 
successor to John A. Metzel, Esq. 

The facts sufficiently appear in the 
Court's opinion. 

E. IV. Spongier for certiorari. 

Blackford & Stewart, contra. 

February 18, 1882. Gibson, A. L. J. 
This certiorari was issued and served on 
the 3rd day of January, 1882, to bring 
up the record of a judgment rendered on 
the 27th of September, 1876, by John A. 
Metzel, Esq., in favor of the plaintiff, 
for $52.45. The term of said Justice 
having expired, a transcript of the pro- 
ceedings had before him was certified to 
by George B. Kraber, Esq., and a scire 
facias was issued by the latter Justice on 
the same. This certiorari issued to 
George B. Kraber, Esq., and the record 
of the proceedings before him have been 
returned ; to which exceptions have been 
filed on behalf of Mary Kottcamp, exec- 
utrix of J. F. Kottcamp, deceased, and 
the same submitted to the court on argu- 
ment. 



The first exception is that the suit was 
improperly and illegally brought, there 
being joined as defendants, Hving parties 
with the representatives of a deceased 
party. 

Errors both in form and substance are 
committed in originating suits before 
Justices of the Peace, and for that rea- 
son, the suit is de novo in the Common 
Pleas, where all necessary amendments 
may be allowed for the purpose of try- 
ing .the cause on its merits : Comfort v. 
Leland, 3 Wharton 82, and cases then 
cited. The error in this case is amend- 
aiUe. The misjoinder of the administra- 
tors of a deceased copartner with sur- 
viving partners was held to be amend- 
able under the act of May 4, 1852, P. L. 
574; and the amendment was permitted 
in the Supreme Court with same effect 
as if made in <the court below: Ho^in- 
son V. Eliot, 12 P. F. S. 404. The first 
objection is not sustained. The second 
and fourth exceptions were abandoned 
on account of a mistake in the transcript. 

The third exception is not sustained 
because a connected reading of the rec- 
ord shows a summons issued and served 
by leaving a copy at Mary Kottcamp's 
dwelling house in the presence of one of 
her neighbors. And the fifth exception 
is not sustained because the defendant 
executrix has admitted the service and 
also that she had appeared before the 
Justice on itlie day mentioned in the sum- 
mons. The sixth exception is not sus- 
tained, because judgments of a Justice 
are presumed to have been publicly giv- 
en from the public character of the of- 
fice; Snyder v. Carfroy, i P. F. S. 96; 
Daley v. Nolan, 6 PKol. 370. The sev- 
enth exception is not sustained, because 
the record shows that judgment was giv- 
en after investigating plaintiff's claim, 
and that is a form of stating that proof 
was made, in the absence of evidence to 
the contrary. 

Whatever of error there may be in the 
foregoing exceptions, could have been 
taken advantage of, on certiorari issued 
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within twenty days after the judgment, 
under the act of Assembly. Where a 
Justice has no jurisdiction of the subject 
matter, that is, where the jurisdiction has 
never been conferred by act of Assem- 
bly, or where he has not any jurisdiction 
of the parties, by reason of the summons 
never having in fact been served, or 
where there has been fraud in obtaining 
judgment, there a certiorari may be al- 
lowed at any time by the court on cause 
shown. In this case the defendant ad- 
ministratrix offers parol evidence to 
show want of notice of the judgment, 
and asks for that reason to be relieved 
from the responsibility of taking out a 
certiorari within the statutory twenty 
days; and that when she appeared be- 
fore the Justice he made a remark which 
might mean that the suit against her was 
abandoned. But assuming that her own 
testimony is admissible (the plaintiff be- 
ing dead), and assuming that s-he might 
be allowed twenty days after notice of 
the judgment, instead of from the time 
it was rendered; Brookfield v. Hill, i 
Phila. 439 ; we find from the letter of the 
administrator of the plaintiff, that there 
was notice of the judgment by letter 
dated the 26 of November, 1881, and 
this certiorari was not issued until the 
3d of January, 1882, a period of nearly 
forty days. A certiorari at any time, 
could not be sustained in this case, for 
want of jurisdiction of the subject mat- 
ter of the parties, because the suit is on 
a promissory note under one hundred 
dollars, and the summons was served on 
this defendant. If there had been any 
allegation of fraud, by which a judgment 
was obtained in the face of a good de- 
fence filed, and that defendant failed to 
produce it before the justice for the rea- 
son that she was thrown off her guard, 
then there would have been a special al- 
locatur. But in this case the judgment 
must be affirmed. 



c. p. of 



Howard y. Jacoby. 



Columbia Co. 



Construction of the Act of Assembly of 
April 18th, 1874 — What a candidate 
for nomination or election to oMce 
may and may not do. 

1. The statute does not prohibit a candidate from 
employing a friend to canvass an election district for 
him, ana by representations in regard to his qualifi- 
cations, his claims for party support, or hr axnr le* 
gitimate argument, operate upon the minds of the 
voters, and thus procure the return of delegates who 
will support him m the nominating convention. Such 
services are a sufficient consideration to support a 
promise to pay for them, together with necessary trav- 
eling expenses. 

2. It is illegal for a candidate for nomination or 
election, either directly or indirectly, to pay, or prom- 
ise to pay, an elector for his time and traveling ex- 
penses m attending the polls to vote for him. 

3. Money loaned to a candidate for the purpose 
(known to the lender) of paying men to leave tncir 
work, attend a primary meeting, and vote for the 
borrower, cannot oe recovered back. 

Certiorari. 

The opinion of the court was deliv- 
ered by 

Elwell, p. J. The justice gave judg- 
ment for the plaintiff for six dolfctrs and 
fifty cents upon a claim of three dollars 
for services in procuring delegates from 
Pine township to a nominating conven- 
tion favorable to the nomdnation of the 
defendant for the office of register and 
recorder ; also, "for six dollars and fifty 
cents, money borrowed at the instance 
of the defendant, and used by him in 
paying traveling expenses to election, 
and for men to leave their work and go 
to the primary election for defendant, 
and for liquor bills," etc., and "for two 
dollars paid for one gallon of whiskey 
furnished by the plaintiff at the instance 
of the defendant." 

It does not appear whether there was 
a special contract to procure delegates to 
be elected from the township named who 
would vote for the defendant, or wheth- 
er, having rendered services by request, 
the plaintiff seeks to recover upon a 
quantum meruit. It was not material to 
spread the claim more fully upon the rec- 
ord. The right of the plaintiff to recov- 
er that item of his claim depends upon 
the character of the services performed. 
If they were not prohibited by law, nor 
contrary to public policy and good mor- 
als, the contract therefor was a valid 
contract. 
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A candidate for nomination or election 
may freely and lawfully use all honest 
means to procure his success at the con- 
vention, or at the polls. The act of i8th 
April, 1874, (P. L. 64), expressily au- 
thorizes payments and contributions by 
candidates for printing, traveling ex- 
penses, dissemination of information to 
die pubHc, political meetings, demonstra- 
tions, and conventions, but excepts out 
every direct and indirect purchase of the 
vote or influence of an elector, and every 
act for any corrupt purpose whatever in- 
cident to an election. What is clearly 
embraced within the terms above men- 
tioned, and not excepted therefrom, is 
lawful. Interest may be made for a can- 
didate without taint of corruption. Elec- 
tioneering, as it is called, without the use 
of corrupt means, is not condemned by 
law. Even art may be used by a candi- 
date in securing his election with pure 
motives and patriotic purpose. The stat- 
ute forbids the perversion of art, not its 
use. Williams v. Commonwealth, 10 
Nor. 503. 

The statute is not to be so construed 
as to prohibit a candidate from employ- 
ing a friend to canvass an election dis- 
trict for him, and by representations in 
regard to his qualifications, his claims 
for party support, or by any legitimate 
arguments, operate upon the minds of 
the voters, and thus procure the return 
of delegates who will support him in the 
nominating convention. Such services 
are not illegal, and are a sufficient con- 
sideration to support a promise to pay 
for them, including necessary traveling 
expenses. But the loan of money for the 
purpose set forth in the plaintiff's claim 
was illegal. Every contract made for 
or about any matter or thing which is 
prohibited, and made unlawful by a stat- 
ute, is void. Badgley v, Beale, 3 Watts, 
264. Money lent to be employed in an 
unlawful game, or any other illegal pur- 
pose, cannot be recovered back. Eeler- 
man v. Reitzel, i W. & S. 181 ; 2 Smith's 
Leading Cases 346. 

The act of 1874, in express terms, de- 



clares that it shall not be so construed as 
to authorize the payment of money, or 
other valuable thing, for the vote or in- 
fluence of any elector, either directly or 
indirectly, at primary, township, general, 
or special elections, nominating conven- 
tions, or for any corrupt purposes what- 
ever incident to an election. 

Money paid or promised by a candi- 
date to a voter for his day or traveling 
expenses in attending an election, or a 
primary meeting, and casting his vote 
for him, although such payment or 
promise is ostensibly made as a matter 
of friendship or charity, it is a violation 
of the act of Assembly, and of the provi- 
sions of article vii, section i, of the con- 
stitution. It is not necessary, in order 
to bring a case witSiin the prohibition of 
the statute, that the candidate in terms 
agreed to pay a certain sum as a consid- 
eration for a vote. Ordinarily, proof of 
corruption in such cases can only be es- 
tablished by the attending circumstances. 

Where money is paid to a voter under 
the circumstances stated in this tran- 
script, at least a prima facie case of ille- 
gality is established. If the purpose of 
this loan was not illegal, a candidate 
may lawfully proclaim that every voter 
for him will be p>aid for his time and 
travel. It needs no argument to prove 
that such an offer, whether made to few 
or many, is nothing more nor less than a 
money bid for votes, nor that there are 
persons entitled to vote who would be 
influenced by the sum promised or paid 
to cast their votes for the generous do- 
nor. In a canvass thus conducted, a 
competitor who depends upon his merits, 
instead of money, stands but a poor 
chance for success. Especially would 
this be the case if it was understood (as 
it is in all such cases) that the liberality 
of the candidate who disitributes the 
money was limited to those who would 
cast their votes for him. 

The purpose for which the plaintiff 
borrowed, ana, as he alleges, expended 
the six dollars and a half, demanded in 
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this suit, was in part at least contrary to 
the statute, and in all respects contrary 
to the policy of the law. The plaintiff 
cannot state his case without exhibiting 
its illegality. No court will lend its aid 
to enforce a contract contrary to law or 
good morals, but will leave the parties 
where it found them. However it may 
be considered as?ide from the law, in law 
the condition of the defendant is the 
better. 

The loan of the six dollars and fifty 
cents being one contract, and for pur- 
poses contrary to laiw, the judgment 
must be reversed. 

The judgment is reversed. 



c. p. of 



Reinholda' Estates. 



Lancaster Co. 



Where husband and wife, each owning separate es- 
tates, executed a deed of assignment for the benefit 
of creditors, in which each reserved the property se- 
cured them under the exemption laws of the Com- 
monwealth. Held, that they were each entitled to the 
benefit reserved. 

Exceptions to auditor's reports. 

January 30, 1882. Patterson, A. L. J. 
It appears that the above assignors are 
husband and wife, and each had and 
owned separate estates, and they execut- 
ed, on the 20th of October, 1879, a deed 
of assignment to trustees, for the benefit 
of creditors, wherein and whereby each 
reserved so much of their several prop- 
erties as the Act of Assembly exempting 
from levy and sale under execution se- 
cured to them. 

The same persons were appointed and 
acted as assignees in both of the assign- 
ed estates. They had taken and filed 
separate inventories in the several es- 
tates and also filed separate and distinct 
accounts in each. These several accounts 
were excepted to and accordingly was 
referred to the same author to pass upon 
exceptions and to make distribution. 

The auditor made distinct and sepa- 
rate reports in each estate, to which ex- 
ceptions were severally filed and which 
were duly argued at December term. 

To the report in John Jleinhold*s es- 
tate there are five distinct exceptions 
filed. 



The 1st exception the Court is of the 
opinion cannot be sustained and must 
for the reason given by the learned au- 
ditor, be dismissed. The 2d, 3rd and 
4th exceptions, upon the facts found by 
the auditor must be dismissed. 

The 5th excqjtion cannot prevail for 
the reason assigned by the auditor. The 
husband and wife — the assignors had 
separate estates, and each reserved in 
the deed of assignment, the property se- 
cured to them under the laws of the 
Commonwealth. On a careful examina- 
tion of the testimony taken before the 
auditor, there is no attempt to sihow that 
John Reinhold's assignees had failed to 
charge themselves with any assets what- 
ever, except the sum of $224.75, ^^ 
amount and value of personal property, 
appraised and set apart to Mrs. Leah 
Reinhold out of her own separate prop- 
erty ; nor is there any testimony of facts 
appearing on the whole record denying 
that Leah Reinhold, the wife, owned 
property in her own right. And having 
owned property under the married wo- 
men's statutes, and 'having made the re- 
servation, as stated in her deed of as- 
signment, was not she entitled to the 
property appraised to her out of her own 
estate? We are of the opinion that she 
was, and that therefore the said Sth ex- 
ception must be dismissed. 

To the report of the auditor in the as- 
signed estate of Leah Reinhold there are 
filed two exceptions. They both clearly 
embrace the item or sum of $224.75, 
appraised to his wife out of her own es- 
tate, and charge error in the finding of 
the auditor, not surcharging the ac- 
countants with that sum. 

We are unable to see error in the au- 
ditor's disposition of that question, and 
we therefore dismiss the two exceptions 
filed to this latter report. 

All the exceptions to the two several 
auditor's reports mentioned, having been 
dismissed, the Court now confirm abso- 
lutely the same. 
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CHURCH, 2. 

limitation, 3. 

bxbcution, 4. 

decedents' estate, 3. 

insurance, 7. 

arbitrators, i. 

SHERIPP, 2. 

JUSTICE OP THE PEACE, 8. 

EXEMPTION, 5. 

STREETS, I, 3. 

CRIMINAL LAW, 12. 

MARRIED WOMAN, 3, 4, J, 

COSTS, 9. 

STREETS, I. 

ROADS, 2. 

COSTS, 8. 

CRIMINAL LAW, I4. 1 5. 

TAXATION, 6. 

EVIDENCE, 3. 

INSURANCE, 7. 

WAGES, I, 3. 

LEGISLATURE, I. 

TAXATION, I. 3, S. 

INSURANCE, 8. 

CRIMINAL LAW, II. 

CRIMINAL LAW, 16. 



ADMINISTRATORS AND EXECUTORS. 

AS WITNESS. DECEDENT* S ESTATES, 6. 
ATTACHMENT AGAINST. ATTACHMENT, 2-7. 
FOREIGN. MORTGAGE, 1-2. 
LIABILITY OF SURETIES OF. MORTGAGE, I -2. 

1. The sureties on an a 'mi list ration bon \ are li- 
able for a failure by the administrator to deli er to 
the widow of the decedent mo-iey or go^ds act a. art 
to her for $300 election. 

2. Such failure on the part of the administrator fg 
a failure "well and truly to adminis'er the goods," 
according to law and the condition of his bond. — 
Cow. €x rel. v, Longenecker, 53. 

PAYMENT TO CHURCH. CHURCH, 3. 
PAYMENT TO INFANT. INFANT, 1-2. 
RIGHT TO EXEMPTION. EXEMPTION, 4. 
SUIT AGAINST. AMENDMENT, I. 

ADVERTISEMENT, insurance, 3. 



AFFIDAVIT OF DEFENCE. 

INSTRUMENT WITHIN MEANING OF. 

1. A contract certifying that "I hive boug'it of 
Mr. Shoff. 1880 crop of tobacco, amounting to 25% 
acres,'* (then settine forth the prices to be paid), 
"the same to be well assorted and delivered in good 
merchantable order gt our warehouse," is not a con- 
tract within the meaning of the Act relating to affi- 
davits of defence. — Shoff v. Skiles & Frey, 125. 

SUFFICIENCY OF. 

2. The affidavit of defence disclos d the fact thit 
one-half of the tobacco sold by p'aint'ff to defendant 
belonged to a third party, and that when the defend- 
ants paid the plaintiff for his half it was agreed that 
the remaining money due bdongrd to and s'ould b? 
paid to said third party by the defendants. It also 
appeared that there were other matters in controversy 
between the third party and the defendants. Held, 
that an affidavit of defence setting forth these facts 
was sufficient.— 5/10^ v, Skiles & trey, 125. 

AMENDMENT. 

AFFIDAVIT. ARBITRATORS, I. 
BEFORE A JUSTICE. 

1. In a suit before a Justice of the Pt ace, the ex- 
ecutor of a deceased party was sued with liv ng 
parties. Held, on certiorari, to be amendable. — Yer- 
ger V. Griffith, 112. 

NARR. 

2. When the narr alleged an excessive distress for 
rent and admitted $500 rent in arrear, an amendment 
on the trial substituting $450 for $500 is prop-r. — 
Jones V. Fermi-ffod Masonic Hall Association, 86. 

3. An amended narr, filed by the plaintiff on leave 
granted, after the continuance of the case for sur- 
prise on account of a previous amendment, ^ for the 
purpose of covering all the grounds of comphint upin 
which he had offered evidence at the trial, must be 
considered as an amendment at coirmon Iw and en- 
tirely within the discretion of the Court. — lb. 

JUDGMENT. 

4. The Court has no po^er to amend th- r cord 
of a judgment by striking off the name of one of the 
defendants, upon application made by him. although 
said name was written at the bo'tom of said note by 
mistake. — Keener v. Miller et al., 180. 

VARIANCE. 

5. A variance b^twern the process and the praecipe 
is amendable by the clerk, as of course, without a 
rule. 

ANTE-NUPTIAL CONTRACT. decedents' es- 
tates, 7. 
APPEAL. 

FROM ARBITRATORS. ARBITRATORS. I. 
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FROM JUSTICE. JUSTICE OP THE PEACE, I. 
TO SUPREME COURT. SHERIFF, I. 

APPROPRIATION. 

I. Where the payments are general, and there is 
no appropriation either by the debtor or creditor, they 
must be applied in discharge of the earliest liabilities 
of a running account. — Keesty v, Noedel, 165. 

ARBITRATORS. 

APPEAL FROM. 

1. An affidavit in an appeal from an award of 
arbitrators which omits the word "firmly/* prescribed 
by the Act of 16 June 1836, § 27, P. L. 723, Purd. 
Dig* 85 pi. 56 is clearly defective, and cannot be 
amended after the time for ai>peal has passed. — Yerger 
V. Griffith, 11 a. 

COSTS. COSTS, 2, 
WHO MAY BE. 

2. Plaintiff entered his rule to arbitrate. Upon 
the day fixed for choosins arbitrators the defendant 
faUed to appear, although notice had been served 
upon him as the law required; whereupon the pro- 
thonotary fixed the number of arbitrators at three, 
and named a single woman as one. After the service 
of the second rule, two of the arbitrators met, but the 
female arbitrator failed to appear; whereupon the 
arbitrators appointed a married woman in her place. 
The case then proceeded to an award in favor of the 
plaintiff, whereupon the defendant moved to set aside 
the award, because of the appointment of a married 
or single woman as arbitrator. Held, that there is 
nothing in the Act of 1836 which prevents m married 
or single woman from being an arbitrator; and that 
such appointment is not sufficient ground for s.tt.ng 
aside the award. — Evans v. Ivts, 149« 

ASSIGNMENT. evidenck, t, fraudulent con- 
veyance, 1-3; 

ASSIGNMENT FOR BENEFIT OF CREDITORS. 
defaulting assignee. 

1. A party imprisoned for contempt of court in 
disobeying its order to pay over moneys whieh came 
into his hands as assignee for the benefit of creditors, 
is not entitled to his discharge as an insolvent debtor 
on filing his petition and offering to give bond under 
the insolvent laws. — Jacobus Case, 25. 

EXEMPTION. 

2. Where husband and wife^ each owning srpirate 
estates, executed a deed of assignment for tne benefit 
of creditors, in which each reserved the property ss- 
cured to them under tbs exemption laws of ttie Com- 
monwealth. Held that they were each entitled to the 
benefit reserved. — "Reinholds' Estates, 218. 

PURCHASER AT HIS OWN SALS. 

3. It is a well settled principle of law that a trus- 
tee cannot make profit out of the trust fund, and that 
if he does he must account for the profit as trustee; 
and that if he purchases at his own sale he purchases 
in trust for those inteietted in the fund. — Shutt's 
Estate, 103. 

RENTING REAL ESTATE. 

4. A voluntary assignee for the benefit of credi- 
tors is under no obligation to let the real estate in- 
cluded in the assignment, and, therefore, where he 
allowed the assignor to retain possession of. and to 
use said real esiate: Held (reversing the decree of 
the Court below,) that he was not chargeable in his 
account with the rental value thereof. — Detwi.er's Es- 
tate, 89. 

RIGHTS of assignee. BUILDING ASSOCIATION, 2. 

set-off. 

5. S. made au assignment to one of his creditors, 
for the benefit of all of his creditors. Afterwards, at 
the sale of the assigned property, be purchased 
articles to the amount of $202.08. He was employed 
by the assignee to manage the estate, and claimed 
$298.24 as compensation tor his services. He prvSint- 
ed his claim to the assignee, and they^ agreed in writ- 
ing that S.'s claim should not be objected to by the 
assignee before the Auditor, and that of this amount 
the assignee should retain $202.08 in payment of him- 
self as assignee, and pay the balance to S. Held, 
that this asreement did not prevent the assignee from 
retaining the balance as part payment of his individ- 
ual claim against S. — Utrtckho user's Estate, xi4> 



ASSOCIATION. 

BUILDING. BUILDING ASSOaATION, 1-2. 
MARRIAGE INSURANCE, 1-5. 

ATTACHMENT. 

AGAINST FOREIGN CORPORATIONS. 

I. An attachment will not lie against a foreign 
corporation, having no legal existence, property or 
place of business in this Commonwealth: although the 
officers have their private residences therein. — Shee- 
han V. Frederick, lo, 

PRIORITY OF 

a. L's executor sold certain real estate, and, under 
the provisions of the will, secured Si 700 of the pur- 
chase money b^ mortgi^ on the land, for the use 
of testator's widow during life. The 'will directed 
that after the widow's death, this sum, among others, 
should be paid to the executor, and by him distribut- 
ed among testator's children. Three attachment ex- 
ecutions were issued to attach the share of one of the 
children; the two first were served upon the owners 
of the land as garnishees. — L's executor being dead 
and letters with the will annexed not then bein^ 
granted; the third, upon L's administrator d. b. n, c, 
t. a. Held, that the attachments will bind the fund 
in the order of their service. — DetvMtr v. Grubb, 129. 

3. Held, also, that the fund must be distributed 
in the hands of the administratrix with the will an- 
nexed, subject to the rights of the attaching credi- 
tors.— Jt. 

4. The object of the attachment, and senrice is to 
warn the garnishee not to pay the money to the lega- 
tee; not to warn him to nold it as against the ad- 
ministrator charged with the settlement of the es* 
Ute.— Jb. 

5. Two writs of attachment were issued in this 
case, attaching the interest of the same defenda nt ^ 
the first being served upon the administrator, and 
the second upon the Insurance Company, debtor to 
the estate to the amount of the insurance. Hkld, 
that the first attachment was entitled to the ftind. — 
Becker's Estate, 47, 

WHAT MAY BE ATTACHED. 

6. A policv of life insurance was made payable to 
the assured, "01 her executors, administrators or as- 
signs." Held, that the interest of her husband, who 
was also her administrator, in said policy, was such 
an interest as could be subjected to the operation of 
the attachment laws. — Becker's Estate, 47. 

7. Such an interest can be attached in the hands 
of the insurance company as well as in those of the 
administrator. — lb. 

AUDIT. 

COSTS OF. COSTS, X. 
PETITION FOR REVIEW. 

1. A petition for a review of an auditor's report, 
was presented after the confirmation of the report 
and the payment of the amotmts awarded to the vari- 
ous distributees, and the signing of their discharges 
for the same. Held, reversing the Court below, that 
the petition was filed too late, and could not be en- 
tertained. — Lehr's Appeal, 63. 

2. The petition in this case was defective in that 
it did not allege that the balance found to be due oa 
the executor's accoimt was not paid over by the ac- 
countants; — lb. 

3. A petition for review is in the nature of a bill 
in equity, and must set out all things necessiry to 
give the Court jurisdiction. — lb. 

BONDS. 

ACTION ON. EVIDENCE, I. 
administrator's. ADMINISTRATORS, I. 
ASSIGNMENT OF. EVIDBNCB, I. 
CONTRADICTION OF. EXECUTION, 5. 

BOROUGHS. 

POWERS OF 

I. A municipal corporation takes not only what ia 
granted in express words, but also what is necessar- 
ily implied or incident to the power expressly grant- 
ed; and further, those essential to the declare ob- 
jects and purposes of the corporation. In re. Pine 
Street, 5. 

STREETS IN. STREETS. I-3« 
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BUILDING ASSOCIATION. 

USURY BY. 

1. It is usury for an unincorporated Building: As- 
sociation to deduct premiums from the principal of a 
mortgage executed to a trustee for tbcm. 

2. In an action brought by the Building Associa- 
tion, after incorporation, upon such a mortgage, the 
defense of usury may be set up by the mortgagor or 
his assignee for benefit of creditors. — Assigned Es- 
tate of John F. Roland, 122. 

CANDIDATE, election, 1-3. 
CHARTER. INSURANCE, 1-5. 
CHANGE OF VENUE, insurance, 7-10. 
CHURCH. 

SUBSCRIPTION TO. 

1. The support of religious socie ies is a charity 
in a broad Catholic s nse, and whatever is morally 
fit and proper to be done on Sunday in furth ranee 
of the great object, is likewise charity. — Dale v, 
Knappf 137. 

2. A subscription made on Sunday towards the 
erection of a church, is a well recognized charitable 
work of active goodness. It is not prohibited by the 
Act of 22d April, 1704. and an action will lie to en- 
force payment of such subscription. — lb, 

3. An administrator is not entitled to credit in his 
account, for the sum paid to a church, the decedent 
having said he would pay such sum when he was 
ready?' — BoHch's Estate^ 160. 

CERTIORARI, justice of the peace, 2-5. 
CLAIMS, PREFERRED, decedents, estates, 3. 
CLERGYMEN. 

MARRYING MINORS. JUDGMENT, 2. 

COLLATERAL SECURITY. 

CONTRACT, 1-3. 

CONSTITUTION. 

SALARY. LEGISLATURE, I. 
TAXATION. TAXATION, 3-4. 

CONSTRUCTION. 

OF ^ILLS. WILLS. l-II. 

OF WORDS. WORDS, CONSTRUCTION OF 

CONTRACT. 

COLLATERAL SECURITY. 

1. The mere acceptance from a debtor of his own 
note, or the note of a third person, in case of an 
antecedent indebtedness, is not a parent of in- 
debtedness. In the absence of a sp.cial agreement, 
it must be considered as a conditional payment or as 
collateral srcurity. — Hunter v. Moul, 130. 

2. One not a party to a note, but who has caused 
it to be drawn or endorsed or dcl.vered over to a 
third i>erson as a securi y, or has guaranteed the pay- 
ment, is not entitled to notice of dishonor of it. but 
in an action on the original liability he may show in 
defence anv injury he nas actual y sustained by th ; 
laches of the transferee. The fact that the collaterals 
were changed for other s curitics which were ulti- 
mately found worthless, does not change the liability 
unless it is further shown that a loss resulted to th; 
owner of the collaterals by reason of such exchange. 
— ib. 

3. A creditor has a right to retain all unpaid se- 
curities until he obtains satisfaction of the elebt due 
him. — ib. 

Sec also affidavit of defence, i-a; decedent's es- 
tates, l'2\ INFANT, 1-3; ORE LEASE, 1-2; SET OFF, i; 
SUBSCRIPTION, X. 

CORPORATIONS. See attachment, i; boroughs, 

i; INiURANCE, I-S; TAXATION, 1*5. 

CONVEYANCE, fraudulent conveyance, i-s. 
COSTS. 

AITDIT. 

1. When no unfair motives can be imputed to ex- 
ceptants, or the administrators, the costs of audit 
should be paid by the esute. — BoUch's Estate, i6o. 

BEFORE arbitrators. 

2. A rule to arbitrate will not be stricken off. be- 
cause the costs ordered to be pad on a former rule 
have not been paid. — Grant v. People* s Mutual Aid 
Society. 164. 



BEFORE JUSTICE. 

3. In an action of trespass, commenced before a 
justice and appealed by the defendant, the plaintiff is 
entitled to full costs if the damages tinally recovered 
exceed five dollars and thiriy-three c^nis. — Stewart 
V. HugheSf 163. 

4. In an action of trespass for iniuries to both 
real and personal property the plaintiff is entitled to 
full costs. — It. 

5. Where the defendant justifies his trespass, and 
claims a license to do the act complained of as an 
injury the plaintirf is entitled to full costs upon h.s 
verdict. — lb, 

6. No appeal from the judgment of justics ad 
alderman shall be allowed unless the party appealing 
shall pay all costs accrued before said justice or aT 
derman, except where the parties reside in the county 
and the appeallant makes oath that he or sh>* is un- 
able to pay said costs — Knapp v. Stoner, 128. 

7. The costs of execution, where execution has 
been issued, are iMrt of the costs ^hich must be pa d 
before an ai'peal is allowed. — lb. 

BY JURY. 

8. Under the Act of i860, the jury has the power 
to find and designate the actual prosecutor in the 
case, even though the person so designated be other 
than the one named as prosecutor on the indictment. 
— Com. V. Ream, and Com. v. Meier ^ 177, 

9. The act of 31 March, 18^6, P. L. 205, relitive 
to the duty of constables to make return ot violations 
of the law by liquor dealers, can have no effect upon 
the power of the jury to designate the true prose- 
cutor and impose the costs upon him. — lb. 

10. Where a prosecution is brought through malice 
or ill-will, or wuhout proLable cause, the jury may 
rightfully impose the costs upon the prosecutor; but 
where there is no evidence ot such malice or ill-will, 
where a probable cause existed, and only a sense of 
duty induced the bringing of the prosecution, the cOj>t8 
should not be imposed upon him. — Jb, 

DIVISION OF TeWNSHIPS. 

11. The County is not liable for the cost of sir- 
veying the line for a proposed division of a township, 
nor tor the pay of tne Commissioners appointed to 
lay out said fine. — Hinkle v. County of York, 2. 

12. As by the common law the Crown paid na 
costs, so the County is not liable unless by staiute it 
is required to pay. — lb, 

IN LUNACY. 

13. In order to enable the respondent in an in- 
quisition de lunatico inquirendo to avoid the payment 
out of his estate of the costs of the inquisitun, the 
proper method is to move the Court to quash the 
venire and dismiss the inquisition. — In re Henry 
Graybill, 109. 

14. The petition for the inquest hav'ng been sup- 
ported by only one affidavit, and five out of the £i< 
jurors having found that the respondent is n3t m 
lunatic, makes it a proper case for the Court to exer- 
cise its discretion and aivide the costs. — lb, 

sheriff's sale. 

15. In case of laches in making the apflication U 
stay the sale, the party ^i ty of laches must pay the 
costs caused thereby. — iieipt v. McFadden, 88. 

COUNTY. 

division of townships. cost, 11-12. 

COURT. 

contempt of. assignment for BENEFIT OF CREDI- 
TORS, i: DISCR -TlON OP. COSTS, I3>4; GUARDIAN, i; 
INSURANCE, 7 8. 

POWER OF. AMENDMENT, 4; BOAD LAW. 2. 

CRIMINAL LAW. 
COSTS. COSTS, 8- 10. 
INDICTMENT, Infra, 8. 

INSANITY. 

1. When partial insanity is alleged, the test *» the 
prisoner's b(litf in the real existence of facts which 
are entirely imaginary, but which if true would be a 
good defence. — Com. v. John Coyle, Jr., 199. 

2. When homicidal mania is the prisoner's plea, 
he should establish by clear evidence an irrewstible 
inclination to kill, and that he was utterly unable to 
control his will, or subjugate his intellect, and that 
he was not actuated by anger, jealousy, revenge and 
kindred evil passions. — lb. 
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3. If the evidence leaves the mind of the jury in 
doubt as to the insanity it will not justify an acquit- 

4. When general insanity is set up as a defense, 
the test of it is the power or capacity of the pritoner 
to distinguish between right and wrong in reference 
to the particular act in question. — Jb. 

5. The evidence of it (insanity) must be satisfac- 
tory, not merely doubtful, as nothing less ti.an satis- 
faction can determine a reasonable mind to believe a 
fact contrary to the icourse of nature. — lb. 

6. It is perhaps proper to say to you as a matter of 
law, that even if the jury believe the prisoner really 
intended to take his own life, this would not be of 
itself evidence of insanity. It would only be a cir- 
cumstance in the case to be considered by them in 
connection with other facts and circumsunces for 
the purpose of enabling you to determine the mental 
condition of the prisoner. — lb. 

JUEY. See COSTS, 8-10; Infra, 9. 

7. The failure to atUch the certificate required by 
statute to the list of persons selected to act as jurors 
during the year, is a serious but not an incurable 
irregmanty. It may be amended, and a certificate Le 
filed nunc pro tunc.^-Commonwealth v. Byrne et al., 
83. 

8., The failure by the sheriff to file his oath of 
9ualification for drawing jurors is a serious irregular- 
ity, and a motion to qua[ah on that ground, if made 
promptly, before recognition of the val.di.y of the 
indictment will be sustained. — lb, 

MEW TmiAL. 

9. It is no ground for a new trial that a juror, 
examined upon his voir dire, made use of the expres- 
sion **I say hang him"; such juror being challenged 
for cause and the challenge 8ustained.^-Com. r. John 
Coyle, Jr., 199. 

10. The fact that the public mind was greatly ex- 
cited upon the subject of the murder,- by public 
rumors and newspaper discussion, is no ground for a 
new trial. — lb. 

SELLING LIQUOE. 

11. The act of April la. 1875, P. L. 40, repeals 
all former legislation on the same subject, only so far 
as it supplies the place of such legislation. — Com. v. 
Mummert, 181. 

I a. The first and third counts of the indictment 
charged that the defendant "did sell, trade and bar- 
ter."^ spirituous and malt liquors on Sunday. Th: 
evidence was of actual sale. Held, that as the act 
of 1875 prohibited an actual sale of intoxicating drink 
on Sunday, the act of 185 c was repealed pro tanto 
and these counts of the indictment could not be sus 
tained. — lb, 

13. The second and fourth counts of the indict- 
ment charged that the defendant **did allow and per- 
mit spirituous and malt liquors to be drank on and 
within the premises and house so kept bv him," &c. 
Held that this was an offence under the Act of 1855. 
which was not prohibited by the Act of 1875, an 1 
hence these counts must be sustained. — lb, 

TEEBS. CUTTINO. 

14. To complete the offence of maliciously cutting 
and destroying a certain bounded tree or other allow- 
ed land-mark, as described in the 153 section of the 
Criminal Code, the tree so cut must be on the line. 
must be an undisputed and allowed land-mark, and 
the cutting must be done ma!iciously. — Com. v. Ran- 
hauser, 189. 

TWO-TEEM ACT. 

15. Either application or assrnt of defendant to a 
postponement of his trial deprives him of his r!gh' 
to be discharged from imprisonment under Act of 
1 8th of Ffbruafy. 1785. reenactid by Sect on 54 of 
the Criminal Procedure Act of i860. Nor need it 
appear that he expressly applied for or assented to the 
delay. His absent may be presumed from any action 
of his naturally tending to produce such a result. — 
McGurk V. Superintendent of County Prison, 33. 

UNLAWFUL BY PEACTICINC DENTISTEY. 

16. The Act of 17 April, 1876. which provides 
'*that it shall be unlawful for any person except phy- 
sicians or surgeons to engage in the practice of den- 
tistry, unless such person has graduated and received 
a diploma from the faculty of a repu able institution 
M-here this roccialty is taught, or shall have obtaintd 
a certificate from a board of examiners duly appoint- 
ed and authoriied by the provisions of this act to 
issue such a certificate," and then provides a penalty 



for this offence, and afterwards excrpU those wh^ 
have been in continuous practice for tnrce yeara. ap- 
plies to persons practicing at the time of its passage. 
~~Com. V. IVasson, an. 

17.^ The defendant was convicted of the offence 
described m the above Act. At the time of iU pass- 
age, he was a practicing dentist, though for a less 
term than three years. Held that the Act deprived 
the defendant of his property or estate in his profes- 
sion, which he enjoyed at the time of iU oaasage, in 
some other way than by the judgment of his peers 
or the laws of the land."— /fr. 

, 18. The Act, as far as this defendant is concerned, 
imposes a punishment for an act which was innocent 
when done, and is therefore ex pott facto, within the 
Constitutional provision. — lb. 

19. The Act. so far as this defendant ia concerned, 
would prevent his pursuing a profession for which he 
had fitted himself, on which his livelihood depended, 
and which ^e was following at the time of its pass- 
age. This is an attempt to punish him for an act 
done prior to the statute, and hence unconstitutional. 
—lb, 

DEATH. 

EFFECT OF. GUAEOLAN, 3. 
PEESUMPTION OF. EVIDENCE. 4. 
SUGGESTION OF. JUDGMENT, 4*5. 

DEBTOR AND CREDITOR, appeopeiation, i. 
DECEDENTS ESTATES. 

ATTACHMENTS. ATTACHMENT, 2'7. 
COSTS OF AUDIT. COSTS, I. 
CLAIMS AGAINST. 

I.. The claimant, when only five years old, was 
received by his uncle into his family, and supported 
and educated bv him. He remained with his uncle 
until after he Became of age, and was paid for all 
work done after he attained his majority. The 
claimant alleged that when he was fourteen years old 
he wanted to learn a trade, whereupon his uncle 
told him "that if he would stay ynth him he would 
give him more than his trade would ever be worth 
to him." Almost twenty years after this alleged prom- 
ise, the uncle died, whereupon the claimant preaieiited 
his claim before the Auditor for wages for a rvioes 
rendered in the interval between the making of tbe 
alleged promise, and the time he attained his major- 
ity which claim was allowed by the Auditor. Held 
that the relation existing between the decedent and 
the claimant forbids any implied promise to pay for 
the services rendered; the claim lacked the element 
of certainty which is essential to a recovery; and was 
barred by the Statute of Limititiona. — Honey's Es- 
tate, 10$, 

2. A promise made by the decedent to a third pner- 
son *'that if Levi would s*ay with him he would ^ve 
him more than his trade wotfld ever be worth to him.'* 
although afterward communicated to Levi, is not SJch 
an express and certain promise to pay as the law re- 
quires in cases of this nature. — lb, 

3. A son was eraploved by his father upon his 
farm, and the Auditor found that his claim tor srr- 
vices so rendered was entitled to a preference. Held. 
that a laborer on the farm is not entitled to the pref- 
erence given to "servants," claims, by the Act of 
February 34, 1834.— Gra/i am'* Estate, 186. 

widow's EXEMPTION. See ADMINISTEATOaS, 1-2* 

4. Where the widow of a decedent claims her $300 
exemption in money, when there is no money belong- 
ing to the estate; declines to retain any of the per- 
sonalty and refuses an appraiaement of it, she can 
not wait until the personal propertv is sold and turned 
into cash and then apply for her $300 out of the pro- 
ceeds. — Venus' Estate, 193. 

5. A widow's right to claim, $300 exemption ia not 
ousted by her subsequent marriage. — lb. 

6. An administrator is a competent witness , to 
prove the widow's notice of her exemption daios. 
where his only interest in the estate ia compensation 
for services rendered. — lb. 

7. Where a verbal ante-nuptial contract was enter- 
ed into by A., B., by which it was agreed 'that in 
the case of the death of either, the property of the 
one so dying should go to his or her heira, free from 
any claim by the survivor, B., upon the death of A.. 
cannot claim her $300 exemption. — lb. 

8. In a contest between the widow and children 
of a decedent, as to her right to claim the $300 ex- 
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emption, both parties are competent to testify to facts 
occurring in tnc lifetime of the decedent. — lb, 

DEED. 

C0N6TaUCTI0N OP. 

1. The clause of the deed in dispute is as follows: 
"This is part of a larse tract of land of the said 
William Reeser, in Newberry township, the said 
William Reeser doth reserve a road ten feet wide 
along the line of Joseph Burger, to be shut at each 
end with a bar or gate.'* Hsld/ reversing the Court 
below, that this clause was a reservation only, and 
would not sustain a claim to a right of way alter the 
death of the grantor. — Kister v. Reeser, 71. 

2. The word ''road" in the clause means the reser- 
vation of a way. — lb, 

3. A reservation is the creation of a right or in- 
terest which had no prior existence as such m a thing 
or part of a thing granted, and is distinguished from 
an exception in tnat it is of a new right or intsrist. 
—lb. 

4. An exception is always of part of the th ng 
granted, it is of the whole of the part excepted.— /6. 

EPPBCT OF SBAL. PROMISSORY NOTB, 3. 

DENTISTRY, criminal law, 16-19. 
DESCRIPTION. SHERIFF, 3, 67. 
DESERTION. 

I. A. and B., after their marriage, lived for ten 
mcnths at A., the husband's mother s house; then the 
mother ordered B., the wife, out of the house. B. 
went to her stepfather's and lived there, A. never 
visiting her but once. Held, that it should have been 
left to the jury whether A. wilfully deserted her. — 
Dailey's Appeal, 110. 

DIVORCE. DESERTION, 1. 

DRUGGIST. 

I. A drujsgist who sells patent medicine is obliged 
to pay the license fee, in addition to that paid by him 
as a druggist. — Bums v. Commonwealth 09. 

ELECTION. 

1. The statute does not prohibit a candidate from 
employing a friend to canvass an election district for 
him, ana by representations in regard to his qualifi- 
cations, his claims for party support, or by anv le- 
gitimate argument, operate upon the mines of the 
voters, and thus procure the return of delo^ates who 
will support him in the nominating convention. Such 
services are a sufficient consideration to support a 
promise to pay for them, together with necessary trav- 
eling expenses. — Howard v, Jacoby, 216, 

2. It is illegal for a candidate for nomination or 
election, either directly or indirectly, to pay, or prom- 
ise to pay, an. elector for his time and traveling ex- 
penses in attending the polls to vote for him.--7&. 

3. Money loaned to a candidate for the purpose 
(known to the lender) of paying men to leave their 
work, attend a primary meeting, and vote for the 
borrower, cannot be recovered back. — lb, 

EQUITY. 

DISTRIBUTION. BVIDENCB, 6. 

ESTOPPEL. 

I. Estoppel cannot take place where the truth of 
the facts m, by the party to be estopped, made the 
very issue to be tried. — Faup v, Hollubush^ 51. 

a. A party will not be held to have waived a rieht 
unless it appears that he knew his rights and intenoed 
to waive them. — lb. 
EVIDENCE, 

BXFORB RBFBRBB. RBFBBBB, I. 
K7FECT OF IMFROPBR. 

I. Although it is a plain rule of law, that a party 
in interest cannot testify as to matters occurring in 
the lifetime of the assignor of the thing or contract 
in action, who is since dead, yet where there is oth*r 
evidence which shows the relations between the orig- 
inal narties to the transaction to be inquired into, 
and mm which the equitable defence arises, the mere 
admiadon of such improper evidence will not prevent 
the Court from consiaering such evidence as is proper 
and legal. — Renoll v. Dubs, 154* 

E X E C U TION OF WILL. WILL, I2-13. 

OF ADMlNXtTRATOR. DBCEDENTi' BSTATES, 6. 

OF FBAtTB. FRAtTDULBNT CONVEYANCE^ 1-5. 



OF LOSS. INSURANCE, 6. 

OF WIDOW. DECEDENTS' ESTATES, 8. 

OF WIFE. 

3. In an action brought against the sureties upjn 
a lost interpleader bond, given by a husband 2nd wife, 
the wife is a competent wi.ness to prove the signa- 
tures of the sureties. — Myers v. Johnson et al., 99« 

3. The wife's signature to the bond is voii; the 
husband is the principal, not merely surety for his 
wife; and as her testimony cannot in any evtnt be 
against his interest, the Act of 1869 makes her com- 
petent. — lb. 

OPENING JUDGMENT. JUDGMENT, 4-6. 

PAROL. EXECUTION, 5. 

PRESUMPTIONS. HUSBAND AND WIFE, i; JUDGMENT, 
i; JUSTICE OF THE PEACE, lO. 

A. The absence of all evidence showing that tVe 
defendant was living at the time of the entry of judg- 
ment against him, and the testimony of two practic- 
ing physicians that the body of the deceased defvud- 
ant must have been in the water (he having been 
found drowned) before the day on which judgment 
was entered, as aforesaid, is sufficient proof of such 
death to induce the Court to set aside judgments 
entered against him at or after said perioi.— -Joseph 
Dellone et al. v. John Wagner, 41. 

5. A claimant in an assigned estate prov. d that 
he was to receive $13.50 per month from the assignor 
for his services. He admitted that he lived in the 
assignor's house without paying rent therefore and 
also that he practiced dentistry to some extent. Held, 
that the presumption was against free rent, and that 
the claim was properly disallowed. — Bressler's Appeal, 
57- 

6. The liens against the defendant in an ex cj- 
tion, were, i. judgment on all his realty, in favor of 
K.: 2, mortgage on part only, in favor of V.; 3. 
judgment on all. in favor Z. K.'s judgment was pa d 
in full, without designating any particular fund. 
Held, that it is not presumed that K. first exhausted 
that fund upon which V. had no lien, where such 
presumption would work injury to the rights of Z.-— 
Keesey v, Noedel, 165. 

EXCEPTION. deeda1-4« 

EXCHANGE OF SECURITIES, contract, 1-3. 

EXECUTION. 

BY justice. JUSTICE OF THE PEACE, 6. 
EXEMPTION. EXEMPTION, I-5. 
LIEN OF. 

I., A vend. ex. acquires no lien distinct from or 
independent of that of the judgment. — Reynolds* Ap- 
peal, 75. 

2. It is an integral part of the process for the en- 
forcement of the Men of the judgment. — lb. 

3. A test vend, ex, may be issued after the expir- 
ation of the judgment, only because the statute gives 
the a. fa. a lien for five years from the date of its 
entry in the other county. — lb. 

4. Where lands have been extended by an inouest 
at an annual rentaL a vend. ex. cannot be issuea for 
the sale thereof after the lien of the judgment on 
which it is issued has expired, and there has been no 
revival. Under the Act of March 36th, 1837, the 
lien of the judgment must be kept alive, notwithstand- 
ing any process of execution upon it. If that is not 
done, the right to issue execution for the sale of 
lands upon which it was a lien expires at the end of 
five years from the date of its entry. The money 
arising from the half-yearly installments under an ex- 
tension is payable, not necessarily to the pla:ntiff in 
the writ under which the lands were extended, but to 
the lien creditors in the order of priority of liens. — 
lb, 

sheriff's sales, sheriff, 3-7. 

wages. wages, 1-4. 

when set aside. exemption, i; married women, 

6-8. 

5. The defendant in the execution applied to the 
Court to set aside the execution because of an alleged 
promise made by the plaintiff to the defendant at the 
time the judgment bond was signed upon wh'ch the 
judnuent was entered, that execution would not issue 

I until the settlement of the assigned estate of a third 

I party. In support of this application, he and his son 

testified that this promise was made by one of the di* 
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rectors, once at the bank, in the presence of A^ and 
again at the defendant's house, in the presence of B. 
This promise was denied by the director referred to. 
and by A. and B., the alleged witnesses thereto. The 
bond contained the words *S(rithout stay of execution," 
and execution was issued before the time mentioned. 
Held that there was not such ''precise and indubit- 
able proof* as is necessary to set as de the terms of 
the bond. — Shrewsbury Savings Institution v. Srits, 
143. 
EXEMPTION. 

APPKAISEICSNT. 

X. An inc^uisition of the defendant's real estate 
will be set aside where the Sheriff refuses to appraise 
and allow the defendant to retain the $300 exempted 
by law. — Inner s v. Hartman, 170. 

2. The Sheriff is bound to notice the defendant's 
demand for an appraisement, and can not inquire as 
to the defendant 8 right to claim the benefit of the 
exemption law. — lb. 

CHARACTSR OP. 

3. The claim of $300 exemption is a personal privi- 
lege, and may be withdrawn at any time by the de- 
fendant. The fact that defendant was a pauper and 
a charge on the township does not prevent his having 
the right to withdraw his claim. — Appeal of the Over- 
seers of the poor of White Deer Townshtp, Pennsyl- 
xania, 90. 

EXECUTOR. 

4. An executor, who was an insolvent debtor of 
the decedent, is entitled to his exemption, under the 
act of 1849 on a fi. fa, upon a decree of the Orphans' 
Court. — Wilson's Estate, 187. 

PROFERTY OP ANOTHER. 

5. A defendant in an execution, who alleges that 
the property sold under it is that of his wife, is not 
entitled to have $300 of the proceeds of the sale 
thereof awarded to him under the provisions of the 
Act of 1849. — Inners v. Hartman, 35. 

widow's. administrators, 1-3 ; decedents' es- 
tates, 4-8. 

FATHER AND SON. decedent's estates, 3; fraudu- 
lent CONVEYANCE, 4-5. 

FEME SOLE TRADER, married woman, 24* 
FRAUDULENT CONVEYANCE. 

HUSBAND TO WIPE. 

1. F. bought a tract of land for $500, paying $100 
cash, and giving a judgment note for the balance of 
the purchase money. One year afterwards by assign- 
ment on the back of the deed, he assigned the prop- 
eity to his wife, the assignment reciting a considera- 
tion of $500, but no money passing between the 
parties at the time. This assignment as well as the 
deed was never recorded. At the time of the assign- 
ment the husband's indebtedness* exclusive of the un- 

»aid portion of the purchase money, amounted to 
14.8a. Various payments were made on the balance 
lue on the property by husband and wife, until finally 
the amount was reduced to $140.50, for which a mort- 
gage was given. The property was assessed in the 
name of the husband at times and at other times in 
the name of the wife, and some of the taxes were 
paid by the wife. By representing the property to 
DC his, F. obtained credit, and the premises were 
eventually sold upon judgments obtained for his in- 
debtedness. In an action of ejectment brought by 
the wife against the Sheriff's vendee. Held, that as 
the Referee found as a fact that the wife's money 
was not used in the purchase of the property, she was 
not entitled to recover on the ground of a resulting 
trust. A husband may make a voluntary assignment 
of all his estate unto his wife; if such assignment is 
not intended as a fraud upon existing or prospective 
ci editors. — Flynn et nx. v. Metzgar, 141. 

2. If the payments for the property conveyed had 
been completed or secured at the time the assign- 
ment was made from F. to his wife, so that the prop- 
erty conveyed to her would have bisen subject to the 
lien of the purchase money, or if the failure of such 
lien had been accounted for as the omission of those 
to whom the judgment note was given, the plaintiffs 
would have been entitled to recover even though she 
failed to have it recorded (there being no evidence 
that she concealed the fact of the assignment), and 
notwithstanding his fraudulent representation subse- 
quently as to the ownership of the property. — lb, 

3. There being no evidence of such completion or 
.security of payments, the assignment to the wife was 



invalid, and the husband's representations became 
evidence for the purpose of showing the fraudulent 
means resorted to to complete a title which could only 
stand against the husband's creditors when honestly 
esUblished.— /6. 

SON TO FATHER. 

4. W. H. T., being heavilv indebted, and appre- 
hending that his property would be seized by a credi- 
tor who WAS about to obtain judgment against him, 
conveyed all his real estate unto his father. The deed 
ccntained a receipt for the payment of the purctaase 
money in full, but the subscribing witnesses onlv saw 
part of it paid. Previous to this sale, W. H. 1. had 
tried to borrow monev from one Creep and failing 
to do so, offered to sell the property for considerably 
less than that named in the deed. Shortly after this, 
and also prior to the sale, I. T., the father of W. U. 
T., and the grantee in the alleged fraudulent deed, 
attempted to borrow some money from the said Creep, 
and also failed. It was also proven that I. T., short- 
ly after the suit brought by one of the creditors of 
W. H. T., against him (W. H. T.), said that the said 
creditor would find out **what he would make out of 
that." "The longest pole will knock the persimmons." 
Held, affirming the Court below, there was sufficient 
evidence of fraud and collusion between W. H. T. 
and I. T., to submit to the jury. — Reehling v. Byers 
et al., 59. 

5. Upon a question of this kind the evidence must 
nccessanly be allowed a wide scope. Anv evidence 
of complicity being given, the acts and declarations 
of both parties are admissible. — lb. 

GAS COMPANY, taxes, 1-5. 

GAMBLING, stock, i. 

GUARANTY. 

I. A. held a judgment against C, payable in ten 
annual installments; he assigned it to R., and guaran- 
teed "the same good and collectable when duc."^HELo. 
that B.'s extension of the time to C, as to a third and 
fourth installments, did not ipso facto impair A.'s ob- 
li^tion as to the subsequent installments. — Wilson's 
Executors v. Cordinier, 107. 

GUARDIAN. 

APPOINTMENT OP. 

1. The legal discretion of the Orphans' Court in 
the appointment of guardians of minors is not subject 
to review by the Supreme Court.— Cray'* Appeal. 85. 

2. A minor on attaining fourteen years of age hms 
not an absolute right of choice of guardian so as to 
remove his former guardian against whose proper ad- 
ministration no charge was alleged. — lb. 

RIGHTS OP. 

3. The rights of a guardian over the estate of bis 
ward cease upon the death of the latter. — Leitner's 
Estate, 31. 

HUSBAND AND WIFE. 

See ASSIGNMENT, 2\ ATTACHMENT, 6; EVIDENCE, I'ZX 
EXEMPTION, 5; PRAUDULENT CONVEYANCE, I-3; JUDG- 
MENT, 6; MARRIED WOMAN, 2, 4. 6-7; SHERIPP, 4. 

I. I. loaned money unto H., and took as security 
therefor, a judgment note executed by H. and his 
wife. At the time of the loaning of the money. H. 
was in possession of certain real estate, the title to 
which was in his wife; of which fact I. had knowl- 
edge. Judgment was entered upon the note, execution 
issued, and the real estate sold to F. H. Held, in an 
action of ejectment brought by F. H. against H. and 
wife that I having knowledge that the title was in 
H.'s wife, the presumption of law is that he loaned 
his money upon the credit of H., and he could not 
therefore resort to the land in dispute: and hence no 
title passed by the sheriff's sale to F. H. which could 
defeat the wife's title. — Hockemeyer v. Hartman, 173- 

INADEQUACY OF PRICE, sheripp, 6. 

INDICTMENT, criminal law, 8. 

INFANT. 

contract op. 

I. An administrator paid money belonging to a 
minor child of the decedent, with her knowledge and 
consent to another person not her guardian. After 
the minor became of age, she took no action in recvd 
to this money for a period of nearly two years, ex- 
cept to write a letter to the person who received it. 
in which she said she wanted her money. In the 
mean time the administrator filed his account, and it 
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was confirmed, without exceptions being filed to it. 
In the account the administrator took credit for the 
sum of money so paid during her minority. Held, 
that the infant was entitled to recover from the ad- 
ministrator the amount of money so paid by him. — 
Iliias' Estate, 17. 

2. A promise to take a case out of the s'atute of 
limitations, or to affirm an infant's contract, must be 
made to the party in interest or to his agent. — lb. 

3. A bare neglect to disaffirm a contract, is not of 
itself a ratification. — lb. 

JUDGMENT AGAINST. 

4. Where judgment was entered upon a joint 
'*iudjB^ent note" executed by a minor and an adult, 
the judgment will be stricken off as to the minor, but 
not as to the adult. — IV alters v. Markey et al., 161. 

MARRYING MINORS. JUDGMENT, 2. 

INSANITY. CRIMINAL LAW, 1-6. 

INSOLVENT. ASSIGNMENT FOR BENEFIT OF CREDI- 
TORS, i; EXEMPTION. 4. 

INSTALLMENT, execution, 4; guaranty, i. 
INSURANCE. 

ATTACHMENT OF POLICY. ATTACHMENT, $•?' 
MARRIAGE ASSOCIATIONS. 

^ 1. The Courts will not grant a Charter for a Mar- 
riage Association.— /n the matter of the Application 
for a Charter by the Mutual Aid Association of North 
America for Unmarried Persons, 155. 
^ 2. A charter of a. beneficial association must name 
Its place of transacting business. — In re Helping Hand 
Marriage Association, 147. 

3. The advertisement must set forth when the 
charter will be presented to the Court for approval. — 
lb. 

4. A charter of an intended corporation must be 
signed by at least five of its members. — Jb. 

5. A charter to a marriage insurance company will 
be refused as against public policy. 

PROOF OF LOSS. 

6. A statement of loss made out by the insured 
person, under oath, as required by the policy of in- 
surance, is not evidence as to the extent or amount 
of los^ in an action against the insurers. — Smith v. 
Insurance Company, 43. 

SUIT AGAINST. 

7- Under the provisions of the Acts of 14th of 
April, 1834, a Purd. Dig. 1227; pl. 72. and April 27. 
1879, ib, II 64. pl. 2, providing for a change of venue 
in certain cases, there was no discretion permitted to 
the Court, in case the proper affidavit was filed — ^the 
ri|jht of removal then became imperative. — Leidig v. 
hew Era Life Association. Ottemiller v. the Same. 
133. 

8. Under the Act of March 30. 1875. P. L. ^5* 
however, the removal of a cause is within the dis- 
cretion, of the Court. — lb. 

9. An affidavit alleging that owing to the large 
number of people interested in speculative insurance 
in the county, and the fact that the company defend- 
ant did not engage in such speculative insurance had 
so prejudiced a large number of the inhabitants of 
the county against the company defendant that a fair 
trial was impossible, unsupported by further proof, 
supposes a condition of things to greatly exaggerated 
that it cannot be entertained for a moment and does 
not furnish a sufficient cause for removal. — Ib. 

10. The mere fact that the merits of the case have 
been discussed in the public newspapers, does not fur- 
nish sufficient cause for a change 01 venue. — Ib. 

INTEREST. 

COMMENCEMENT OF. 

I. Where, through mutual mistake, it was not dis- 
covered that money was owing from the defendant to 
the plaintiff until after the lapse of some time inter- 
est on such sum can only be charged against the de- 
fendant from the time he was informed of the exist- 
ence of such a debt, and a demand made for its pay- 
ment. — FoUinger v. Farver, 98. 

LEGACY. WILL, I4-I5. 

JUDGMENT. 

AOAINIT INFANT. INFANT, 4. 

AGAINST MARRIED WOMEN. MARRIED WOMAN, 4-8. 



AMENDMENT. AMENDMENT, 4. 
CREDITS ON. 

1. In a contest between plaintiff and defendant in 
a judgment, as to whether certain payments were 
mside on it, if the only evidence is that of the parties 
thereto, the credits can not be allowed. The pre- 
sumption of the law is in favor of the regula ity of 
the judgment, and the burden of proof is on the party 
attempting to show the contrary. — Fuhrman v. Fuhr- 
man, 92. 

EFFECT OF. 

2. The father of a minor child brought suit 
against the defendant to recover the penalty imposed 
by the Act of 1729 upon clergymen marrying minors 
without the consent of their parents. Afterwards, 
the mother of the other minor brought a similar suit, 
and recovered judgment. Held, to be a bar to the 
recovery of the penalty by the father. — Boner v. 
Miller, 93. 

LIEN OF. 

3. The judgment of I. against H. and wife was 
entered on April 2, 1869; the real estate was sold 
October 17. 1876. Held, that the judgment having 
lost its lien before the Sheriff's sale, the sale was in- 
valid, the deed passed no title, and the plaintiff can- 
not recover. — Hockemyer v, Hartman, 173. 

OPENING OF. 

4. On a rule to open a judgment the defendant was 
the only witness, and he swore that the plaintiff was 
dead. Held, that he was incompetent, though the 
plaintiff's death had not been suggested of record. It 
was his duty to have suggested the death. — IValsh v. 
Dillon t 191. 

5. In a proceeding to open a judgment, the de- 
fendant is the moving party, and he cannot take ad- 
vantage of his own default in not suggesting the 
plaintiff's death. — Ib, 

6. Where the evidence is clear that the wife had 
separate property, and that she paid money to her 
husband at the time the judgment notes were given 
by him to her, and which were afterwards consolidat- 
ed into one judgment, such a judgment wrill not be 
ser aside, nor a feigned issue granted to test its 
validity. — Buser x: Buser, 97. 

7. In an action against the surety of a receiving 
officer, the defendant is entitled to nave the monies 
received and paid by the officer, during the ytar he 
was surety, appropriated to his relief, although it 
may appear that the officer was a defaulter for several 
preceding years. — Peach Bottom School District v. 
Swagert et a/., 9. 

8. The fact that the judgment was entered in th* 
name of the "Peach Bottom School District," instead 
of "School Distri^'t of Peach Bottom," is no ground 
for opening it. — Ib. 

9. The note in this case was executed before a 
Justice of the Peace, given in settlement of an alleg- 
ed slander. Afterwards the Justice of the Peace 
without the consent of the plaintiff, and in obedience 
to an order from the District Attorney, procured by 
one of the defendants, returned a surety of the peace 
case to the Court against the minor, for the alleged 
slanderous and threatening language used. Held, not 
to be such a failure of consideration as will induce 
the Court to strike off the judgment. — Walters v. 
Markey, 84. 

JURY. COSTS, 8-10; CRIMINAL LAW, 7-9. 

JUSTICE OF THE PEACE. 

AMENDMENT. AMENDMENT, I. 
APPEAL RFOM. 

1. In an action of trover and conver^on brought 
before a Justice of the Peace, to recover the value of 
twenty turkeys at $1.00 each, the matter was referred 
to Referees, who awarded the plaintiff fifteen dollars. 
Held, that an appeal would not lie from this judg- 
ment, either by plaintiff or defendant. — Markline v. 
Myers, $2. 

CERTIORARI. 

2. A certiorari will not lie unless served within 
five davs after it is issued. — Richcreek v. Richcreek 
and Wife, 98. 

3. The defendant in the proceedings before the 
justice was a non-resident, and the summons against 

im was defective. Judgment was rendered against 



11 



him by default, and a writ of certiorari was taken by 
him forty days after rendition of judgment. Held 
in the absence of evidence showing when defendant 
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had notice of the entry of the ju 'g.-nent, thj certior- 
ari was issued too late, and tne proceedii gi mus; be 
affirmed. — Naille v. Keagy, 43. 

4. A certiorari, applied for after the expiration of 
twenty davs from the rendition of judgmeni, will only 
be allowed where no legal service of the sammons has 
been made. — GiUen v. Haas and Rttttr, 40. 

5. Where a Justice has no jurisdiction of the sub- 
ject matter, that is, where the jurisdiction has nevvr 
been conferred by Act of Assembly, or where he has 
not any jurisdiction of the parties, by reason of the 
summons never having been in fact served, or legally 
served, or where there has been fraud in obtaining 
judgment, a certiorari may be allowed at any. time 
hy the court on cause shown. — Hartman v. Kottcamp's 
Executors, 215. 

COSTS. COSTS, 3-7. 

EXECUTION. ' 

6. An alderman or justice has a right to issue 
execution where the same is demanded, at any time 
after the rendition and entry of judgment. — Knapp 
I. Stoner, ia8. 

JURISDICTION. 

?. An action of debt for the penalty is sustainable 
ore a Justice of the Peace, against a person who 
drives through the gate of a turnpike company w.th- 
out pa>ing the toll when demanded. — Turnpike Com- 
pany V. Singer, 162, 

8. The jurisdiction of the justice in such cases is 
conferred by the loth section of the General Act of 
26th of January, 1849. — Jb. 

POWER OF. 

9. A committing Magistrate is the sole judge of 
the facts sworn to before him and their application, 
subject only to the review of the Quarter Sessions. 
The Supreme Court is not authorized to pass upon 
•facts set out in the transcript of the Magistrate, nor 
can it review the evidence upon which the judgment 
is founded, even though it be incorpNorated in the 
opinion of the court below. — Peet v. City Pittsburgh, 
38. 

RECORD. 

10. In the Justice's record it is not necessary to 
state that judgment was given publicly, that Ining 
presumed. — Hartman v. Kottcamp s Executors, 21$, 

11. The record showed that judgment was given 
after investigating plaintiff's claim. Held, to be 
equivalent to the statement that proof was made, in 
the absence of evidence to the contrary. — lb. 

service. 

12. The appearance of the defendant before the 
justice cured a defective service. — Hartman v, Kott- 
camp's Executors, 215, 

13. A return that service was made **by leaving a 
copy of the original summons on the defendant Dan- 
iel Haas by leaving a copy at the dwelling house with 
a member of the family," though not technically ac- 
curate, is a sufficient compliance with the substantial 
requirements of the law. — GUlen v, Haas & Ritter^ 40. 

LANDLORD AND TENANT. 

WHAT CONSTITUTES A LEASE. 

1. Anv agreement, whether bv writing or parol, 
under which one party divests nimself of the pos- 
session and the other comes into it for a determinate 
time in consideration of a certain profit issuing year- 
ly out of the lands and tenements aemised. constitutes 
a lease, and establishes the relation of landlord and 
tenant.— iVo// v. Kline, 118. 

2. An agreement to pay "a rent of seventy-five 
cents per tnousand for all bricks made and burnt 
during the term," to be paid ''when and as soon as 
each iciln is counted," is sufficiently certain for a 
lease.— id. 

3. Upon an execution issued by a creditor against 
a tenant holding under such a lease, the landlord is 
entitled to his rent for all bricks actually burned and 
on the premises at the time of the levy, though not 
yet all counted. — /&. 

LEGACY. WILL, 14-15. 
LEGISLATURE. 

I. So much of the Act of Mav 11, 1874, fixing 
the compensation of members of the Legislature, as 
provides for a per diem compensation in addition to 
a fixed salary, is unconstitutional.— Com. of Pennsyl- 
vania ex rel. Wolf v. Butler, 93. 



LIEN. 

MECHANICS. MARRIED WOMAN. I. 
OP EXECUTION. EXECUTION, I-4. 
OP JUDGMENT. JUDGMENT. 4. 

LIMITATION.S, STATUTE OF. decedents' es- 

TATES, i; INPANT, 2. 

1. The statute of limitations never extinguishes a 
debt; it only forms a bar to the remedy to recover it 
by action. — Person v. Weston, 92. 

2. Where several remedies are given, the party en- 
titled to them may select that whicn is best calculated 
to serve his ends. — lb. 

^. The Act of February 24, 1806, authoriz'ng 
judgments to be entered by the prothonotary on notts 
ana other instruments, with confession of^ judgment 
attached, gives an additional remedy for collection, 
to which the statute of limitations docs not apply. — lb. 

4. Where a debt is acknowledged by a debtor un- 
der the form of a note, with confession of judgment 
attached, it may be entered in judgment and collect- 
ed, notwithstanding more than six years have inter- 
vened between the maturity of the note and the entry 
of judgment upon it. — lb. 

5. A refusal or -neglect by the prothonotary to 
enter judgment upon such a note would make him 
and his sureties in his official bond liable to such 
holder for any damage accruing in consequence of 
such refusal or neglect. — lb. 

6. To revive a claim barred by the Statute of Lim- 
itations there must be a clear and definite acknowl- 
edgement of the debt, a ^>ecification of the amount 
due, and an unequivocal promise to pay. — Honey's 
Estate, 105. 

LIQUOR. CRIMINAL LAW^, 1-3. 

LUNACY. COSTS 13- 14. 
MARRIED WOMAN. 

AS ARBITRATOR. ARBITRATORS, S. 
CONTRACTS OP. 

1. A mechanic's lien for lime set forth that the 
lime was furnished *'to *the said Ann Mclntire, who 
was and is the owner or reputed owner of the said 
tract, and Wm. Mclntire, contractor, at whose in- 
stance and request the lime was fumitJied"; and **tbe 
said Ann Mclntire is the wife of the said Wm. Mc- 
lntire, and the said lime was furnished with the 
knowledge and consent and for the improvement of 
the said messuajge and tract of land, which is her 
separate estate.' Held, not to bind her separate 
estate. — Barnard v. Mclntire, 36. 

PEME SOLE TRADER. 

2. B., a married woman, was deserted by her hus- 
band. Three years after such desertion, she borrow- 
ed money from the plaintiff for the purpose of pay- 
ing premiums due on a life insurance policy, held by 
her on her husband's life, and one year later borrow- 
ed a further sum to enable her to engage in the mil- 
linery business. In an action brought against her to 
recover the money loaned. Held, that the plaintiff 
was not entitled to recover either of the sums of 
money loaned unto her. — Raffensparger v. Bender^ 39. 

3. A married woman is not liable for debts as a 
feme sole trader, unless she has ensased in soire 
trade, business or employment pursuedf Sy her for a 
livelihood to constitute her a trader. — lb, 

JUDGMENT AGAINST. 

4. A judgment entered upon the bond and warrant 
of attorney of a feme covert is a nullity, even thongfa 
she was a feme sole trader at the time of its execu- 
tion. — lb. 

5. A judgment entered against a married woman 
upon a bond with warrant of attorney executed by 
her, and given for the payment of a sewitig machine, 
is void, and must be stricken off. — Singer Sewing 
Machine Company v. Wilson, 98. 

6. A bond with warrant of attomer to confess 
judgment, accompanying a mortgage, ana executed by 
a married woman whose husband nad deserted her a 
few days prior to its execution, is void, and a sheriff's 
sale under a vend ex. issued upon judgment entered 
thereon passes no title. — Nace et al. v, Shreiner, 97. 

7. In order to bring a married woman whose bn»> 
band has deserted her within the provisions of the 
Act of 4 May, i8s5* >t must be shown that she after- 
wards transacted business as a feme soh trader. — lb. 
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8. A itKlgment confessed by a mmrried woman is 
void, ana no execution can be issued upon it. — Rick' 
creek v, Richcreek et ux,, 98. 

MORTGAGE, taxation. 6, 

J. Gray died in New Jersey, owning a mortgage 
on lands in Pennsylvania. His will was proved and 
letters were granted in both States. Hsld, that the 
mortgage should be accounted for in New Jersey, 
unless collected by some process of the courts of 
Pennsylvania. — Gray's Estate, 134. 

a. The acting executor assigned the mortgage to 
a citizen of New Jerscyr. The surety of the executor 
in Pennsylvania complained that the executor was in- 
solvent, and that the assignment was fraudulent, and 
prayed the Court to restrain the executor and his as- 
signee from coUectinff the mortgage by process in the 
Court of Common Pleas. Hkld, first that the Orph- 
ans' Court had no jurisdiction over the assignee, not 
being served with process in this State: and second, 
as the mortgage was not an asset in this State, the 
surety was not a party interested. — lb, 

SARR, AMBNDICKNT, 2-3. 

NEGLIGENCE, promissory note, 2, 

I. A man who signs a judgment note without 
reading it or having it read is guilty of supine negli- 
gence and is not entitled to rchef. '^Mattes v. Mock, 
US' 

NEW TRIAL. CRIMINAL law, 9-10. 

NOTICE. SEE CONTRACT, 2; JUSTICE OF THE PEACE, 
3; PROMISSORY NOTE, i; SHERIFF, 2, 4-5; WAGES, 1*4. 
NOTE. SEE NEGLIGENCE, i; PROMISSORY NOTE. 1-3. 

ORE LEASE. 

1. A clause in an ore lease stipulating that if the 
lessees could not *'get out two thousand tons gross 
pel year, that there was a deficiency in ore or water, 
that two thousand tons could not be mined ^^ith ad- 
vantage, then the parties of the second part shall pay 
for the ore mined by them at one dollar per ton. as 
aforesaid" goes in relief of the lessees if by the 
scarcity of ore or water 2.000 t0ns cannot be ad- 
vantageously mined, but what can be advantageously 
mined must be paid for. — Kraber's Appeal, 55. 

3. In a suit in eauity brought by the lessees to 
have the lease cancelled, and to restrain the lessors 
from proceeding further in an action at law to recover 
the royaltv due under said lease, the Master in Chanc- 
ery founa that there was plenty of ore to answer the 
contract, and that though poor in quality, and not 
nrofiublc to be worxed, in seasons of^ low prices, yet 
It is not whollv unfit to be worked, and cannot be 
pronounced to be so unmerchantable as to be a sub- 
stance different from that contracted for. Held. 
that under such a state of the case, the petition pray- 
ed for must be refused. — lb. 

PATENT MEDICINES, druggist, 1. 

PAUPER. 

RIGHT TO EXEMPTION. EXEMPTION, 3. 

PRE1''ERRED CLAIMS, decedents' estates, 3- 
PRAECIPE, amendments, s- 
PROMISSORY NOTE. 

FOR PATENT RIGHTS. 

1. A paper accompanying the note on which suit 
was brought, setting forth that it was given for 
"Hall's Pump Washer,'' is not such notice that it 
was given for a patent right as will enable the prom- 
issor to make a defence thereto against a bona fide 
purchaser for value. — IVeiser, Son & Carl v. Meyers 
and Meyers, 51. 

EMOORSBMBin Of. 

2. A. handed to B., the cashier of a banking part- 
nership, after banking hours and on a public street, a 
note arawn by C^ who was insolvent, to the order 
of D., and by D. who was solvent, indorsed in blank 
with instructions to collect it. B. took the note, and 
when it matured placed it to the account of D.. as 
tlwugh ht was the owner. In an action by A. against 
the partnership, Hkld^ that they were liable for the 
neglect of the cashier to make demand of the maker 
and give notice of non-payment to the indorser. — 
Weiierhausen r. Shamer gt al., 197* 



WHAT CONSTITUTES. 

3. Whether attaching a seal to an ordinary prom- 
issory note without anything else, is suificient to con- 
vert it into a deed, dubkatur. — Haycock v. Tkatcker, 
139. 

PROTHONOTARY. limitations, statute of. s- 
REFEREE. 

evidence before. 

I. In a suit before a Referee, where the contro- 
versy turned upon the soundness of a horse, the de- 
fendant's counsel read before the Referee au extract 
from *'Wilke's Spirit of the Times," containing the 
opinion of the editor of that paper on the very ques- 
tion involved in this inquiry, and based upon a state- 
ment of facts submitted to that journal by the de- 
fendant's counseL The Referee found for the de- 
fendant. Held, that the reading of such an extract 
before a jury, even by way of argument or illustra- 
tion, would be sufficient cause for a new trial, and 
therefore the report of the Referee was set aatde. — 
Hursk V, Gross, 175. 

RENT. LANDLORD AND TENANT. I-3. 
SUIT FOR. AMENDMENT. 2-$, 

RESERVATION, deed, 1-4. 
REVIEW. AUDIT, 13. 
ROADS. See streets. 1-3. 

DEFECTIVE OATH. 

1. Where, in a road case, it appears from the face 
of the record, that the reviewers were "duly sworn," 
and no one of the exceptions iiled refers to a defect 
in the form of the oath, it will be presumed that the 
oath was in the form required by the statute. — Road 
in Nescopeck Townskip, ao. 

POWER OF REVIEWERS. 

2, The reviewers in their report having failed to 
state whether they had endeavored to obtain releases 
for any damages occasioned by the proposed opening 
of the road, the report was re-committed to them 
with instructions to comply with the provisions of the 
third section of the Act of 17 February, i860, and 
repcrt their proceedings to the Court. In this second 
report they sUted that they "gave notice of the time 
and place of meeting," and proceeded to award dam- 
ages. Held, affirming the Court below, that the Court 
had the power to re-commit the report to the re-view- 
ers for that purpose, and that such proceedings did 
not constitute an alias view. — Road in Heidelberg 
Tounskip, 67. 

SALE. See sheriff, 2-7. 

I. A. gave an order to B. on C. as follows: "Mr. 
Hess Goodman, York, Pa. Dear Sir: Any goods you 
sell to Mr. S. Gibson in am't not exceeding one hun- 
dred dollars, I will pay you in ninety days. I know 
Mr. Gibson to be reliable. I. W. G. Wireman." B. 
bought the goods of C. had them marked with his 
name, and some of them moved into another room. 
Afterwards he disposed of them to C. Held, that 
there was such a sale and delivery of the goods to 
B. as enabled him to dispose of them as he saw fit, 
and rendered A. liable to C. for their payment. — 
Goodman v. Wireman, 175. 

SEAL. PROMISSORY NOTE, 3. 

SERVANTS, decedent's estates, 3. 

SET-OFF. See assignment for benefit of credi- 
tors s. 

I. A., becoming indebted to his employer, B. gave, 
on a settlement of their account, a judgment note for 
the amount of the indebtedness, and remained for 
about eight months thereafter in B.'s employ. He 
then quit the employment, but soon after resumed 
work under an agreement that he was to be paid his 
wages as fast as earned, without regard to any claim 
B. had against him. B. subsequently died, and on a 
distribution of his esUte A. claimed and was allowed 
his wages from the date of the giving of the note. 
Held, to have been error j that anv portion of the 
wages unpaid during the eight montns should, in the 
absence of an express contract to the contrary, have 
been applied to the judgment. — Lloyd's Appeal, 45. 

SEWING MACHINE, married woman, 45. 
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SHERIFF. See criminal law. 8; exemption, i-a; 

WAGES, 1-4. 
INTEREST OP. 

I. The Court below, after confirmation, payment 
of the purchase money and delivery of the deed, hav- 
ing set aside the SheriflF's sale ot defendant's prop- 
erly, upon application made by the purchaser, who 
was also the plaintiff in the execution, setting forth 
that he purchased under a misapprehension as to the 
application of the purchase money, and the title pass- 
ed by the sale, the Sheriff appealed from the Court's 
decree, ordering the deed to be canceled, the mon^y 
refunded, and the sale set aside. Held, that the 
Sheriflf had no interest which entitled him to appeal. 
Peeling's Appeal, 75. 

SALE. See COSTS, 15; judgment, 3. 

2 When the Sheriflf neglects to notify the defend- 
ant of the sale of his property, as required by the 
Act of 16 June, 1836, the sale will be set aside, not- 
withstanding the fact, that the defendant might have 
seen the handbill at the hotel where he last resided, 
and that he was seen about the Court House immedi- 
ately preceding the sale. — Fitssimmons v. Fitsstm- 
mons, 121. 

3. In a description of property to be sold at 
Sheriff's sale, its actual state is to be looked at, an i 
no further. The description of the usual necessary 
ofllices of the dwelling and back buildings that are nv)t 
independent improvements on the rear of the lot has 
never been required as essential. — Herr's use v. 
Adams, 121. 

4. No formal notice was given at the Sheriff's 
sale that the wife of H. claimed the property, but the 
purchaser testified that "I heard it said btfore 1 
purchased the land, and on the day of sale, that Le^h 
Hartman had the title to the land." Held, to be 
sufficient notice to the purchaser that the title uas 
in Mrs. Hartman. — Hockemeyer v. Hartman, 173. 

5. The defendant in the execution made applica- 
tion to the Court to have the Sheriff's sale of his 
real estate set aside, on the ground that no notice of 
the sale was served on or given to him. Held, that 
such notice must be proved by the Sheriff, and he 
having failed to do so, the sale must be set aside. — 
Mayer v. Spangler, 154. 

6. While great inadequacy of price is not of itself 
sufficient cause for setting aside a Sheriff's sale, yet, 
when coupled Nvith the fact that the bidding was 
actually going on at the time the property was struck 
off. and that there was an outstanding bid of twenty- 
five cents more per acre which it is supposed the 
Sheriff did not hear the Court would be compelled to 
set aside the sale. — lb, 

7. If there is a misdescription in the Sheriff's ad- 
vertisement, the • sale will be stayed. — Seipt v. Mc- 
FaJden, 88. 

STOCK. 

CONTRACTS. 

I. A contract to purchase shares of stock without 
the intention to deliver or receive ihcm is a gambling 
contract. — Smith v. Thomas, 14. 

SUBSCRIPTION. SUBSCRIPTION, 1. 

STRKETS. 

1. The Borough authorities of the Borough of 
York having in due form "enacted and ordained and 
laid out" Pine street according to termini and bound- 
aries duly named, presented their petition to the 
Court of Quarter Sessions, stating that they were 
about to open said street, and praying the Court to 
appoint seven viewers to assess the damages lor in- 
jury and contribution, as provided by the Act of 22 
April, 1856. The viewers, citizens of said Borough, 
were accordingly appointed, and made their report. 
tJ|)on exceptions filed thereto. Held, the Act of 1851 
having given the Borough authorities power "to lay 
out, enact and ordain such streets, lanes, alleys, ike, 
as they deem necessary, and to provide for, enact 
and oidain the widening and straightening of the 
same," and also "all needful jurisdiction over the 
same," it is not necessary to appoint viewers from 
adjoining townships to determine whether a street 
laid out in said Borough is necessary or not. — In re 
Pine Street, 5. 

2. There remains nothing for the viewers to do 
except to determine the question of damages to prop- 
erty injured and assess contribution for that bene- 
fited; and hence neither the general or local road 
law applies. — /6. 



3. The Act of 3 April. 1856, which furnishes nec- 
etisary machinery for this purpose^ is applicable to 
the Borough of York, ist. Because it is a supplement 
necessary to the execution of that part of the Act of 
185 1 which has been made part of the Borough chart- 
er; 2d. Because it applies to all Boroughs where the 
authorities are about to open a street. — lb. 

SUBSCRIPTION. 

TO CHURCH. CHURCH, 1*3. 
TO RAILROAD COMPANY. 

I. One Greer undertook to obtain subscriptions to 
secure the building of a certain railroad; he took the 
subscription book, was active in obtaining subscrip- 
tions, subscribed himself, persuaded others to sub- 
scribe, and kept the book about six months; he cut 
out his own name before he returned the book, be- 
cause of a difference respecting payment for hu ser- 
vices between himself and the agent of the company, 
from whom he obtained the book. Held, that be 
had perfected a contract with the railroad company, 
and was just as much bound to pay as though he had 
left his name on the book. — Greer v. The Chartiers 
Raihvay Company, 37. 

SUICIDE. CRIMINAL law, 6. 
SUMMARY CONVICTION. 

I. An action to recover the penalty im))06cd for 
driving through a toll-gate without paying toll must 
be broufl[ht in the name of the company to whom the 
penalty is to be paid. — Com. ex rel Urnst v. Metsger, 
53- 
SUMMONS. JUSTICE OF the peace, s, 13. 

1. A summons is only a process by which the de- 
fendant is brought into court, and a variance between 
; it and the declaration or copy filed, cannot be pleaded 
I since oyer of the writ is no longer allowed. — naycock 
\ V. Thatcher, 139. 

I SUNDAY. 

I SELLING LIQUOR ON. CRIMINAL LAW, II-I3. 

! SUBSCRIPTION TO CHURCH. CHURCH, 1-2. 

SURETY. 

LIABILITY OF. ADMINISTRATORS, 1-2', JUDGMENT, 7\ 
MORTGAGE, 1-3. 

SUPREME COURT, justice of the peace, 9. 
TAXATION. 

LIABILITY OF GAS COMPANIES. 

1. A lot of land owned by an incorporated gas 
company on which are erected its works for manu- 
facturing and distributing gas, and used only for that 
purpose, although necessary and indispensable there- 
for, is liable to taxation tor county purposes under 
the Act of May 14, 1874. (P- L- 158; Purd. Dig. 
1857). — County of Chester v. Coatesx!iile Gas Co., 10. 

2. That the real estate in question was paid out 
ol, and comprises a part of, the capital stock of the 
company does not relieve it from such taxation. — /b. 

3. A lot of land owned by an incorporated gas 
company, on which are erected the works necessary 
for the manufacture and distribution of gas. and 
which is wholly included in the capital stock of the 
company and on which a corporation tax is paid to 
the state and county, is not made subject to taxation 
as real estate by Art IX, Sees, i & a, of the Consti- 
tution of Pennsylvania, or the Act of May 14, 1874. 
— Coatesville Gas Co. v. Chester County, 49. 

4. These sections of the Constitution merely im- 
pose restrictions on future legislation, and do not re- 
peal any existing laws. — lb. 

5. The Act of May 14. 1874, goes no further than 
to declare what property shall not be exempt from 
taxation. — Jb. 

LIABILITY of MORTGAGES. 

6. The Act of 4 April, 1868, provides, -All mort- 
gages, judgments, recognizances and moneys owing 
u|>on articles of agreement for the sale of real estate 
made and executed after the passage of this Act shall 
be exempt from all taxation, except for state pur- 
poses." Held, that mortgages, judgments and re- 
cognizances although not given for the sale of real 
estate, arc exempt. — County of York v. Alricks, 117- 

7. The words "for the sale of real estmte»" arc 
confined to articles of agreement. — lb, 

TOBACCO. 

CONTRACT TO DELIVER. AFPIOAVIT OF DEFEXCS, 1. 
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TOWNSHIP. 

COSTS OP DIVIDING. 



COSTS, 1 1- 1 2. 



TREES. CRIMINAL LAW, I4. 

TURNPIKE. JUSTICE of the peace, 7-8; summary 

CONVICTION, X. 

TWOTERM ACT. criminal law, 15. 

USURY, building associations, 1-2. 

VENUE, CHANGE OF. insurance 710. 
WAGES. 

NOTICE TO SHBRIFP. 

1. A notice in writing, at any time before the 
actual sale of the property, stating the amount claim- 
ed, for what, and out of what estate, is sutticient 
notice of claim for wages under the Act of April 9, 
1872, — Bennett's Estate, 126. 

2. The notice need not state the business in which 
the employer was engaged, the kind of services rend- 
ered by the claimant, and the particulars of the str- 
vice, and that a lien is claimed upon the property 
seized by the officer; if these facts are found by the 
auditor on distribution it is sufficient. — lb, 

3. The notice to the Sheriff reauircd by the Act 
of 9 April, 1872, must refer to the property to bs 
sold, and claim a lien thereon. A bare memorandum 
of the amount due and the nature of the services 
rendered is not sufficient. — Hottacker v. Hotfacker, 
104. 

4. Such notice must be served on the Sheriff be- 
fore the sale. — lb. 

WIDOW. See administrators 1-2; decedent's es- 
tates, 4-8. 
WILL. 
construction op. 

1. The clause of a will read as follows: "1 give 
and devise to my two sons Huge McMuIIen and 
George McMullen the plantation that 1 now live on 
to be eaually divided between them to them their 
heirs and assies, for ever. Subject to the payment 
of thirty shillings yearly to mv daughter Elizabeth 
during her natural life and one-tnird of the clear rent, 
yearly to my dearly beloved wife during her natural 
life. It is also my will that if either of my two sons, 
Hugh or George should die ivithout legitimate issue 
that the survivor shall inherit the whole of the de- 
ceased's part of the land aforesaid **••*• It is 
further my will that my said two sons shall neither 
rent, bargain nor sell the land aforesaid, nor enter 
into agreements, indentures, or bargains of importance 
before they arrive to the age of twenty-one years but 
bv the approbation and consent of my executors." 
Held, to create an estate tail in each of his two sons, 
with cross-remainders in fee. — McMullen v. Stone and 
Wall, 21. 

2. In an action of ejectment brought by a grand- 
son of George, to recover part of the land devised to 
Hugh and George, and sold by a daughter of Hugh 
to the defendants. Held, that Hugh's issue having 
become extinct, the land vested in the issue of George, 
and the plaintiff was entitled to recover. — lb. 

3. The word "survivor," in a devise of real estate, 
does not, by force of any settled legal construction, 
import a definite failure of issue, or confirm the limi- 
tation over to a person in esse at the death of the 
teitator.— 76. 

4. If this construction of the will is correct, the 
result is not affected by the fact that Hugh left issue 
to survive him, which issue subsequently became ex- 
tinct, nor that George died during the lifetime of 
Hugh's issue, for if the limitation overoperates as a 
vested remainder in fee, it would on the. failure ot 
Hugh's issue, pass to George, if living, not as a lite 
estate or in tail, but in fee-simple, and if dead, would 
descend to his heirs. — lb, 

5. The clause of a will read as follows: *'I give 
and drvise to my two sons Hugh McMullen and 
George McMullen the plantation that I now live on 
to be equally divided between them to them their 



heirs and assigns, for ever. Subject to the payment 
of thirty shillings yearly to my daughter Elizabeth, 
during her natural life, and one-third of the clear 
rent, yearly to my dearly beloved wife during her 
natural life. It is also my will that if either of my 
two sons, Hugh or George, should die without legiti- 
mate usue that the survivor shall inherit the whole of 
the deceased's port of the land aforesaid • • • • * 
It IS further my will that my said two sons shall 



neither rent, bargain nor sell the land aforesaid, nor 
enter into agreements, indentures or bargains of im- 
portance before they arrive to the age of twenty-one 
years but by the approbation and consent of my ex- 
ecutors." Held, that the terms of the will must be 
construed to contemplate an indefinite failure of is- 
sue, that therefore a fee tail was vested in the de- 
visees with cross remainders over, and the plaintiff 
was accordingly entitled to recover. — Stone and iVail 
tj. McMullen, 157. 

6. Such a construction will give way only when 
the will contains other expressions, showing an un- 
equivocal intent on the part of the testator that his 
words shall not be construed in their technical sense. 
—76. 

J. The testator in his will devised to his nephew, 
am Lehr, two tracts of land, subject to the pay- 
ment of one hundred dollars per acre, the second of 
which containing about sixty-six acres and seventy- 
seven perches, was the one on which he charged for 
John and his children, the amotmt mentioned in the 
auditor's reports and the Court's opinion. He di- 
rected his executors to "collect all his property and 
estate," "and as soon thereafter as it can be most 
conveniently done to the best advantage to sell and 
convert the same into money, and to collect from the 
nephews all that may be then payable of the price of 
the lands devised to them, and to distribute the whole 
amongst the children of my deceased brother John or 
their descendants in the manner hereinafter directed." 
After providing for the children of Lucinda Hoff, a 
deceased daughter of his brother Tohn, by directing 
that the sum of twenty-one hundred dollars should b« 
taken out of the money charged on his land, and 
specially ordering how it should be divided among 
them, and if all should die under 21 years of age, 
and without issue, the sum so retained for them 
should immediately go to such of the children of his 
said brother John, or their descendants, as may then 
be living, in the manner and proportions thereinafter 
directed, as to the residue of said remainder. Then 
he added: "All the residue of said remainder shall 

Jo ro the rest of the children of my said brother 
ohn, or their descendants per stirpes and not per 
capita, however remote in degree^ who may be living 
at the termination of the aforesaid life estate, exclud- 
ing the descendants of Lucinda Hoff, who are fully 
provided for. Then he directs the shares of Mrs. 
Martin and Julia Bower, daughters of John, to be 
retained, and the interest paid to them during life. 
He follows that up immediately with a direction that 
the shares of the Hoff children and Mrs. Martin and 
Mrs. Bower shall remain charged with their interest, 
on the three devises of his real estate (two to Adam 
and one to Charles Lehr, nephews), tmtil paid ac- 
cordingly to his will. Then follows this provision: 
"Regarding the second devise to my nephew, Adam 
Lehr. of the sixty-six acres and seventy-seven perches 
and my nephexv, John Lehr, his brother, I do here- 
by give and bequeath, order and direct as follows — 
that is to say, after deducting from the amotmt of 
the valuation I have put upon the lands embraced in 
that devise the aggregate of the sum of money already 
charged on said lands, the said Adam shall pay an- 
nually unto his said brother John, during his life- 
time, the interest on the residue of said valuation, at 
six per cent, per annum, and at the death of said 
John shall pay the principal of said residue unto the 
children of said John, or their descendants living at 
hid death, and if there be none such, then the prin- 
cipal to go to the descendants of my brother John 
then living, excluding the descendants of Lucinda 
Hoff, and lie distributed in their case in the manner 
hereinbefore directed as to the remainder of my es- 
tate." Held that John was entitled to a full share 
absolutely of all the other part of the testator's entire 
estate, in addition to the amount charged on Adam's 
tiact No. 2. — Lehr's Appeal, 63. 

8. Where H. by her will gave to S. $1,000 "to bfe 
paid by her to her son T. when he shall have attained 
the age of twenty-one years." Held, that the inter- 
esi thereon belonged to S. until T. reached that age. 
—Sill V. Rogers, 185. 

9. A remainder is vested at any time when it is 
capable of taking immediate effect in possession if 
the particular estate should cease. — Boyer v. Smith, 
no. 

10. It is the present capacity of taking immediate 
possesion if the life tenant were dead, and qot the 
certainly of outliving him, that makes a remainder 
vested. — lb. 

11. A testator devised his real estate to his six 
daughters for life, and "at the death of my said 
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daufihtert or any of them, the share of said daughter 
or daughters to go and be vested in the child or chil- 
dren of said daughter or daughters respectively, in 
fee simple^ to be equally divided between the children 
of my said daughters as tenants in common." He 
then provided for the appointment of commissioners 
to report partition among his six daughters, and con- 
cluded as foUows: ** Which report when so made 
sludl vest in severalty in each and every of my said 
daughters and their respective children the purpart 
and share of my real estate to be so chosen by said 
daughters.*' Held, that the grandchildren took vested 
remainders in fee.— ib. 

iiH. A tesUtor directed that his children were **to 
have share and share alike v. e. egually." Afterwards 
he provided that **all of what is left of Mary A. 
Brougber's legacy now inter-married with George 
Mummert, after her death to fall back to said Mary 
A. Brougber's brothers and sister or their heirs. 
Held, that Mary took a fee simple and not merely a 
life estate. — Brougher's Estate, 78. 

EXECUTION or. 

I a. The two witnesses to a will need not be sub- 
scribing witnesses — that is, they need not sign their 
name, as witnesses to the instrument itself — but each 
witness must prove all the facts necessary to consti- 
tute the due and formal execution of the paper. — 
Ness V. Ness, ay, 

13. The testimony of a witness who swears to the 



execution and identity of a will, is not to be rejected 
as incompetent and insufficient in law, because he is 
unable to designate any pecularity in the testator's 
mark or signature, or m the paper upon which the 
will is written. — lb, 

LECACIBS. PAYMENT OF. 

14. The general rule of law is that where legacies 
are given, payable at a time specified, they carry no 
interest before that time. — Sill v, Rogers, 185. 

15. Where, however, the legatee is a child of the 
testator or dei>endent on him, and no other provision 
is made for his support, the rule is otherwise. — lb. 

WITNESS. See decedent's estate, 6-8; evidence, 
2-3; WILL. IS- 1 3. 

WORDS. CONSTRUCTION OF. 

"SALARY." LEGI8LATUEB, I. 

I. The word ** Salary," as used in the Constitution 
(Art. II, Sec. 8) of 1874, is to be accepted in its 
ordinary and popular sense, and means a fixed sum 
paid for a term of service. — The Commonwealth of 
Pennsyh>ania ex rel. Charles S. Wolf vs. Samuel But- 
ler, State Treasurer, 93. 

"FOE THE SALE OT REAL ESTATE." TAXATION, 7. 
"SURVIVOR." WILLS, 3. 

W^OMAN. See married woman^ i-8. 

AS ARBITRATOR. ARBITRATORS, S. 
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